Medical Practitioners Disciplinary Tribunal

PO Box 5249 Wellington Telephone (04) 499-2044 Facsimile (04) 499-2045
All Correspondence should be addressed to The Secretary

DECISION NO.: 114/00/56C
INTHE MATTER of the MEDICAL PRACTITIONERS

ACT 1995
AND

INTHE MATTER of disciplinary proceedings aganst P

medica practitioner of xx
BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL
HEARING by telephone conference on Thursday 23 March 2000

PRESENT: MrsW N Brandon- Chair
Dr G SDouglas, Dr R W Jones, Mr G Searancke, Dr L F Wilson

(members)

APPEARANCES: Mr M F McCleland for Complaints Assessment Committee
Mr H Waakens for respondent
Ms G J Fraser - Secretary

(for firgt part of cdl only)
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DECISION ON THE APPLICATION FOR INTERIM NAME SUPPRESSION

1.0
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1.2

2.0
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A Complaints Assessment Committee (“the CAC”) established under Section 88 of the
Medical Practitioners Act 1995 (“the Act”) has determined in accordance with Section
92(1) of the Act that a complaint by A againgt Dr P should be considered by the Medical
Practitioners Disciplinary Tribund. The CAC has reason to bdlieve that grounds exist

entitling the Tribunal to exercise its powers under section 109 of the Act.

BY application dated 14 March 2000, counsd for Dr P has applied for an interim order
prohibiting, until the commencement of the hearing of this disciplinary charge (and
theregfter as this Tribunad may direct), the publication of his name or any fact identifying

him.

THE hearing of the gpplication was by telephone conference commencing at 7.45 am on
Thursday 23 March 2000. In advance of the hearing submissions in support of the
gpplication were filed by Mr Waakens, counsd for the gpplicant, and in opposition by Ms

JElliot, counsd for the CAC.

GROUNDSOF THE APPLICATION:

THE grounds of the application were as follows.

2.1.1  Dr Pdeniesthe charge;

2.1.2  Any publicity of Dr P's name will inevitably result in subgtantial prejudice to him

and hisimmediate family;
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3.2

3.3
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2.1.3 Thematters a issue are confined to the circumstances of the A case and publicity

has ared risk of causing unnecessary worry and concern to his patients.

SUBMISSIONS FOR APPLICANT:

IN oral submissons made in support of the gpplication to the Tribuna Mr Waakens
submitted that there was a strong case to grant interim name suppression in this case. The
thrust of Mr Waalkens submissons was two-fold: fird, the circumstances in which the
charge arises are confined to a single case and, unlike other cases cited to the Tribuna by
the CAC, do not raise any serious issues of public safety or public interest, at least at this
vay prdiminay sage.  Secondly, while it is unusud for the Tribund to grant such
goplications in cases involving very serious offending, or the possbility of a pattern of
misconduct, this present charge is laid a the lower end of the scale of charges available to

the CAC and the particulars of the charge are very specific and confined.

IN written submissons, Mr Wadkens referred to a decision of the High Court, R v KA
T990076, 24/2/99, Sméllie J, a decison made on a smilar gpplication in the context of
crimind charges laid againgt a medical practitioner. In that case the Court weighed the
vaious relevant factors, paticularly the presumption of innocence; the fact that the
goplication was for interim prohibition only; the absence of circumstances suggesting that
repeat offending was likely, and the potential for irreparable harm to be caused to the

doctor’ s reputation.

IT isaso rdevant that in KA the crimina charges did arise in the context of the doctor’s

professond practice.
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MR Waalkens aso referred to A v B 163/98, Auckland High Court, 15/6/99, Randerson
J, a ca= involving an gpped from a disciplinary finding by the Medicd Council. In thet
case the Court granted name suppression on a permanent basis in circumstances where the

gpped was ultimately unsuccessful.

AN é&ffidavit from Dr P was dso filed in support of the application. In his affidavit, Dr P
deposed to his concerns about the possible consequences of disclosure of his identity prior
to the hearing of the complaint made againg him. He is concerned that local news media
have dready expressed an interest in the complaint and, on the bass of his previous

experience, he was concerned that any reporting of it may be inaccurate.

HE isaso currently xx of xx, the loca regiond hedth provider, and is a senior member of
the professon and president of his specidists nationd professond body. Heis concerned
that any adverse comment about him may reflect adversdy on that body and on his
employer. As a specidigt practitioner he is very dependent upon referrds to him by
practitioners, and he condders that his patients and potentid patients are especidly
vulnerable to becoming concerned about their care if they read any adverse comments

about him or his practice in the news media

HE has dso on one previous occasion faced professona disciplinary charges and was
ultimately exonerated when his gpped againgt the decison of the Medicd Practitioners
Disciplinary Committee was upheld. However, on that occasion, while the adverse finding
of the Committee was reported in a national newspaper the fact that the Committee's

decision was set aside on appeal appears not to have been reported.
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FINALLY, Dr P expressed his concerns that any pre-hearing publicity would adversely
affect his wife, who is dso employed in the hedlth sector, and his children, two of whom

attend loca schools.

SUBMISSIONS FOR CAC:

COUNSEL for the CAC referred to “the presumption” contained in section 106 of the
Act that hearings of disciplinary charges should be heard in public, and to the balancing of
the public interest and the interests of any other person againg the presumption in favour of
openness and transparency and the purpose of disciplinary proceedings to protect the
public. In this context Counsdl referred to S v The Wellington District Law Society, AP
319/95, High Court, Wellington, Tompkins J, and the Tribuna cases of Sami, Decison

No. 33/98/190 and Fahey, Decision No. 105/99/55C.

IN genera terms, the CAC's submissions addressed (&) the importance of ensuring that
the public retain confidence in the integrity of the disciplinary process, (b) that the media's
right to fairly and accurately report disciplinary proceedings is not condirained, and, (c) the

reasons for the gpproach taken by the Tribuna in both the Sami and Fahey proceedings.

AS to the specific aspects of these proceedings, the CAC submitted the interests of Dr P
and his family were no different to those of any other prectitioner facing disciplinary
charges, that in terms of the publicity which might ensue, it is unlikely that this case will
excite any particular interest, and in any event, Dr P had remedies avallable to him in the
event of any unlawful damage to his reputation; that there is no evidence that thereis ared

risk of a publication in relation to the charges causing unnecessary worry and concern to
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Dr P s patients; and that the risk of prgjudice to Dr P and his family is outweighed by other

relevant considerations.

IN relation to these specific matters, Mr Waakens submitted that the gpplication did not
seek to redrict publication of the fact that charges had been lad, and that interim
suppression of the practitioner’s name would not redtrict fair reporting of the Tribund’s
hearing of the charge, or impact upon the public interest in the Tribund’s investigation of

the matters which are the basis of the charge.

THIS is not a matter which raises any suggestion of impropriety on the pat of the
practitioner, nor does the charge suggest any conduct of a predatory nature, nor is the
charge indicative of any pattern of offending, such that there is ared posshility thet other

complainants may come forward if the identity of the doctor was published.

DECISION:

HAVING carefully congdered dl of the matters raised in both of the ord and written
submissions by both Counsd, the Tribund is satisfied thet, in the circumstances of this
casg, it is appropriate to grant the gpplication sought and an order for interim suppression

of Dr P sname and any details which might identify him will be made.

REASONS FOR DECISION:
AT firg sght, the grounds advanced in support of this gpplication do not gppear to raise
any issues which are not present in al such proceedings. However, as has been said on

many previous occasions, every gpplication requiring the exercise of a discretion on the
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part of the Tribund is consdered on its merits. On this occasion, the Tribund is persuaded
that there is a combination of factors which it is relevant for it to take into consideration
and which warrant the precaution of prohibiting publication of the practitioner’s name on

an interim bagis.

IN making the orders sought, the Tribund is not unduly restricting fair reporting of the
charge, or the circumstances in which it arises. The gpplication seeks only interim orders
to the commencement of the hearing. In the event name suppression is sought past that

point in time, then a further application may be made and the matter considered afresh.

THE Tribuna accepts that suppression orders are “never to be imposed lightly”, and it
has consistently followed that approach. The gpplication is made under section 106 of the
Act. Section 106 (2) provides that “where the Tribunal is satisfied that it is desirable
to do so, after having regard to the interests of any person ...and to the public
interest, it may make an order prohibiting the publication of the name, or any

particulars of the affairs, of any person (s.106(2)(d).”

THE Tribund is required therefore to baance the competing interests of the practitioner,
his or her family or wider interests, the interests of the complainant, the public interest
defined varioudy as resding in the principle of open judtice, the public’s expectation of the
accountability and trangparency of the disciplinary process, the importance of freedom of
gpeech and the media s right to report court proceedings fairly of interest to the public, and

the interests of any other person.
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IN undertaking that exercise in the present context the Tribuna has come to the view that

the following factors satidfy it thet this application should be granted:

6.5.1

6.5.2

6.5.3

6.5.4

6.5.5

The circumstances of the complaint are confined to a single episode of care and
there is nothing to suggest that any other member of the public is & risk in a
gmilarway - A v Medical Council of New Zealand & Anor, HC Auckland,

HC163/98, 15/6/99.

Dr P has previoudy faced a disciplinary charge and was ultimately exonerated.
Thereis the potential for reporting of the fact that he has previoudy been charged
with adisciplinary offence and was found guilty to be reported in the absence of

a0 reporting that the adverse finding was ultimately set asde.

Any reporting of the spent charge some years ago has the potentid to adversdy
impact upon Dr P, his professond reputation, and his family and may cause past

eventsto be unfairly revisted.

Dr Pisthe xx of xx, and in that capacity is responsible for the care of patients
requiring specidist and/or emergency care in the only available mgor hospita in
the xx region. In such circumstances, Dr P provides care to patients who may

have no choice about placing themselves, and perhaps their xx, into his care.

In that Stuation, publishing the fact that he is facing a disciplinary charge (and no

more than that & this Sage) may cause xx coming under the aegis of his care
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additional worry and concern a a time when they are dready anxious and
possbly unwel. The Tribund is satisfied that xx patients especidly ae a

particularly vulnerable class of patientsin this context.

The Tribund is dso stisfied that it is gppropriate for it to take into account the
possihility that reporting the name of Dr P's employer may adversdly affect it's
reputation, and in circumstances in which it gpparently has no involvement or
interest. Publicity of the fact of Dr P's employment by xx is not warranted in the

public interest and the publication of that fact will not advance that purpose.

For these reasons, the prohibition on reporting any details which might identify Dr

P includes reporting the name of xx as his employer.

The Tribund is aso concerned that identification of Dr P as a xx and xx may
cause suspicion to fal on any other of the smdl number of such practitioners
practisng in the xx didrict and therefore intends that the order for interim name

suppression is to extend to the reporting of Dr P's specidist professond satus.

The charge is a the lowest leve of the charges available in the hierarchy of

charges contained in Section 109 of the Act;

The orders made will not necessarily prevent either the events or the identity of
the practitioner involved, ultimately being disclosed. This is a matter which can

be reviewed by the Tribuna at any time.
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6.6 THE Tribund reiterates thet it has taken dl of the submissions made to it into account, not
only those expresdy referred to in paragraph 5 herein, and, on balance, it is satisfied that it

is desirable that the gpplication be granted.

6.7 THE Tribund’s decison is a mgority decison, however those members who might have
come to a different decison are content to abide the decison of the mgority of the

members.

1. ORDERS:
7.1 THE gpplication is granted and the Tribuna orders as follows:
7.1.1 THAT the publication of the practitioner respondent’s name or of any fact
identifying him, including the name of his employer and his professond sausasa
xx and xx, is prohibited until the commencement of the hearing of the charge laid

againg him by the CAC, or until further order of the Tribund.

DATED a Auckland this 31% day of March 2000

W N Brandon
Chair

Medicd Practitioners Disciplinary Tribund



