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TheCharge

1. Pursuant to sections 102 and 109 of the Medica Practitioners Act (“the Act”) the
Director of Proceedings (“the Director”) charged that Dr Harrild was guilty of professond

misconduct.

2. The Charge was particularised asfollows.
1.  Being unsure about the clinica picture Dr Harrild did not seek further gppropriate
obstetric advice,
2.  Mignterpreted the presenting clinica signs, more particularly Dr Harrild failed to
appreciate the Sgns of fetd distress.
3. Faled to correctly interpret the cardiotocograph tracing undertaken on the

morning and afternoon of 2 October 1997 and the morning of 3 October 1997.

4.  Faled to effect immediate delivery by caesarean when the clinical sgns indicated
feta compromise.

5.  Faled to communicate with his patient in a sendtive and supportive manner. More
paticularly Dr Harrild:

(@ On 2 October 1997 did not warn his distressed patient that he would be
suddenly banging her ssomach with the scanner probe whilst undertaking an
ultrasound on her.

(b)  On 3 October 1997 at 3.00 pm whilst undertaking an ultrasound Dr Harrild
informed his patient and her husband that their baby had died in utero by
saying “you're absolutely right, there is no heart beet.”

6.  Falled to offer gppropriate support and information to his patient and her husband
when he advised them that their baby was dead. More particularly Dr Harrild:



(@& Spoke abruptly.
(b) Did not adequately inform them of their options for delivery and explain the

process to be followed.
(c) Faledto offer suggestions for support and/or counselling.

7. Theconduct alleged in paragraphs 1 to 6 amount to professona misconduct and
paragraphs 1 to 4 inclusive ether separately or cumulatively are particulars of that
professona misconduct.

8.  The conduct dleged in paragraphs 5 and 6 separately or cumulatively with any of

particulars 1-4 amount to professiona misconduct.

At the commencement of the hearing Counsd for the Director sought leave to withdraw

Particular 1, and leave was granted.

Counsd for Dr Harrild, Mr C Hodson QC, advised the Tribunal that Dr Harrild admitted
Particulars 2, 3 and 4. He denied Particulars 5 and 6 and he denied that any of the
Particulars amounted to professona misconduct. Mr Hodson conceded that, in the
dternative, the Tribund might find Dr Harrild guilty of conduct unbecoming thet reflected
adversdly on hisfitnessto practise medicine.

Factual background

5.

The Charge againgt Dr Harrild arose out of his care of Mrs Amanda MacLeod at
Masterton Hospital in October 1997.

In August 1997 Mrs MaclLeod was referred to Dr Harrild, a specidist  obstetrician and
gyneecologist, by her GP, Dr Prior. It was Mrs MacLeod's first pregnancy and she was
then aged 26 years. At the time, Mrs MacLeod's pregnancy was being managed by Dr
Prior and an independent midwife, Shelagh Rayner. Dr Prior was concerned that Mrs
MacL eod was large for her stage of pregnancy, and because she appeared to carrying an

excess amount of amniotic fluid.

Dr Harrild carried out a scan and examined Mrs MacLeod. He was satisfied that there
did not appear to be anything abnormal about her pregnancy, or her baby, but he ordered
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her to cease working and to rest. He gave her a ‘kick chart’ to record fetal movements.
The chart comprised a series of squares representing half-hour intervals. It covered the
period from 9.00am to 9.00pm per day. Mrs MacLeod was to record baby’s kicks,
when she had recorded 10 kicks per day, she could stop recording the kicks for that day.

Dr Harrild told Mrs MacLeod that because she had scoliosis (a deviation of the spina
column) and had broken her pelvisin acar accident the previous year, it was likely that she
would deliver her baby by caesarean section.

On 10 September 1997, Mrs MaclLeod went back to Dr Harrild and he was satisfied that
the excess amount of fluid appeared to have reduced, and that the pregnancy was
proceeding appropriately. Mrs MacLeod continued to record fetal movements.

On 30 September 1997 Mrs MacLeod fdt that her baby’s movements had reduced, and
she did not record the 10™ kick until 9.00pm that night. She felt no movements during the
night, and by 10.00am the following morning she was becoming concerned. Mrs
MacLeod contacted Ms Rayner, who told her to go to Masterton Hospitd to be

monitored.

Ms Rayner commenced monitoring at 11.30am that day. Ms Rayner contacted Dr Prior
and apparently asked him to come and see Mrs MacLeod draight away. He was not
available to see Mrs MacLeod, but suggested that Ms Rayner contact Dr Harrild, which
shedid.

During the first monitor run, Mrs MacLeod fdlt three faint kicks. The baby’s heart rate
was around 160 beats per minute. Mrs MacLeod' s was 120 begts per minute.

Dr Harrild arrived and examined Mrs MacLeod. He took her blood pressure and pulse
and he arranged for her to be admitted . Mrs MacLeod felt no further movements that

day.
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Later in the day, around the time of the evening medl, another midwife, Ms Jenny Burt,
performed another monitor run.  After that run was completed she instructed Mrs
MacLeod not to have anything to eat as she thought that Dr Harrild might want to deliver
the baby by caesarean section. She contacted Dr Harrild and told him the results of the
monitor run. In evidence she said that she considered that the recording was “very flat”,

and it indicated to her that the baby was in trouble.

Dr Harrild did not consider that immediate delivery was indicated, and Midwife Burt told

Mrs MacL eod that Dr Harrild had viewed the monitor run and was not concerned.

Mrs MacLeod felt no movements during the night, and the monitor run on the morning of 2
October 1997 showed no change. By this stage Mr and Mrs MacL.eod were becoming
very anxious. Dr Harrild visited her that morning, and ordered blood tests and an ECG.
He performed a further ultrasound scan. In the course of this scan Dr Harrild pushed or
prodded Mrs MacLeod' s abdomen in an attempt to sartle the baby. He thought he saw
the baby move as a result, but Mrs MacL.eod did not think that the baby moved at dl.

At tea time another monitor run was carried out, again by Midwife Burt, with a smilar
result to the previous evening. Midwife Burt again told Mrs MacL.eod not to have dinner
as she thought Dr Harrild would want to deliver the baby. However, about 6.30pm she
returned to Mrs MacL eod and told her she could eat dinner as Dr Harrild had no plans to

comein thet evening.

At thistime Midwife Burt brought a CTG trace from a* hedthy’ baby, and showed Mr and
Mrs MacLeod the difference between that trace and the trace obtained from their baby.
The traces were markedly different. The trace from the MacLeod baby was flat, with no
vaiability. Midwife Burt urged them to obtain a second opinion.

Mr and Mrs MacLeod contacted Ms Rayner to ask her advice. She told them that she
trusted Dr Harrild's ability, and reassured them. Mr MacLeod asked one of the other
midwives on duty to contact Dr Harrild and to ask him to comein and meet with them.



20.

21.

22.

23.

24,

25.

Dr Harrild arrived and he and the MacLeods and Midwife Hodder met in private. Dr
Harrild told Mr and Mrs MacLeod that he thought that there was something wrong with
their baby, but he did not know what it was. He said that he was waiting for blood test

results, and that, in the meantime, the best place for the baby was where it was.

Mr MacLeod asked about the possibility of ddivering the baby by caesarean section, but
Dr Harrild warned of the risks such as difficulties under anaesthesia, and bresthing
difficulties for a baby born at 37 weeks. He said that he was not overly concerned with
the CTG recordings.

On 3 October 1997, Mrs MacLeod thought she fdt three kicks around 4.00am and
another a 8.00am, however when Dr Harrild saw her that morning he told her that these
movements ‘didn’t count’ because they occurred before 9.00am. He asked a nurse to Sit
with Mrs MacLeod during the monitor run to fed for movements.

During the run the nurse thought she felt some movements, but Mrs MacLeod did not.
Around 4.30 pm that day, Midwife Burt carried out another monitor run. She was unable
to find a heartbest, and fetched Dr Harrild. He took Mrs MacLeod for an ultrasound scan
and, after pointing out the baby’s head, arms and legs to Mr and Mrs MacLeod said,
gpparently to Midwife Burt, “ You' re absolutely right. Thereis no heart beat”.

Mrs MacLeod did not redlise the importance of this statement, and Mr MacLeod asked
Dr Harrild if he meant that the baby had died. Dr Harrild replied, “Well yes, I'm sorry”.
After some moments, Dr Harrild pointed out the baby’'s heart and suggested that there
might be some abnormdlity.

Mr MacLeod asked Dr Harrild what they should do. Dr Harrild advised againgt ddlivering
the baby by caesarean, and said that Mrs MacL.eod would most likely go into labour in a
day or two. They should return to their home and if Mrs MacLeod did not go into labour,
then she should return to the hospitd and he would induce [abour.
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26. Dr Harrild then |eft the room. Midwife Burt dso briefly left them aone, then returned and
told them that they did not have to remain at Masterton Hospital, but could ask to be
transferred to ether Hutt Hospita or to Wellington Hospital. This they eected to do, and
Dr Harrild was told that they did not want to continue under his care. Hutt Hospitad was
unable to admit Mrs MacLeod, and she could not be admitted to Wellington Hospita until
the next day.

27. The MacLeod's therefore I€eft the hospital and returned to their home some 64 kms from
Madterton. Their repective families live in the South Idand, and they were not offered any
comfort, support or counsdlling by Dr Harrild. Mrs MacLeod vividly described feding
‘sunned’ and bereft. She described her fedings of disbdlief, and her hope that when she
got to Wdlington Hospita they would be told that a mistake had been made and that
‘everything would be dright’.

28. Their baby daughter, Georgia MacL.eod, was ddivered stillborn a Welington Hospita on
6 October 1997.

Evidencefor the Director of Proceedings

29. Evidence was given to the Tribuna by Mr and Mrs MacLeod and Midwife Burt.

Evidencefor Dr Harrild

30. In light of the admissions made by Dr Harrild, and by agreement between the parties, only

Dr Harrild gave evidence on his own behdf.

Thelaw

3L Dr Harrild was charged with professonal misconduct, the middle of the range of
professond disciplinary findings available to the Tribund under s110 of the Act. The test
for professona misconduct is well-established. The most commonly cited formulation
being that of Jefferies J in Ongley v Medical Council of New Zealand[1984] 4 NZAR
369:

“ Has the practitioner so behaved in a professional capacity that the established acts
under scrutiny would reasonably be regarded by his colleagues as constituting
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professional misconduct? With proper diffidence it is suggested that the test is
objective and seeks to gauge the given conduct by measurement against the
judgment of professional brethren of acknowledged good repute and competency,
bearing in mind the composition of the tribunals which examine the conduct.
Instead of using synonyms for the two words the focus is on the given conduct which
isjudged by the application to it of reputable, experienced medical minds supported
by a layperson at the committee stage.”

InB v The Medical Council (High Court, Auckland, 11/96, 8/7/96), and in the context of
acharge of conduct unbecoming, Elias J stated:

“In the case of diagnosis or treatment, conduct which falls short of the mark will be
assessed substantially by reference to usual practice of comparable practitioners. In
the case of adequacy of communication of information to the patient, however,
wider considerations are relevant. In particular, the communication must be such as
to adequately inform the patient, taking into account the patient’s capacity to
understand it and the purposes for which the information is relevant. What needs to
be communicated may depend upon whether the information is provided pursuant to
the patient’s general right to know about his or her condition, or whether it is
required to inform the patient’s own conduct in matters such as consent to medical
procedures, or co-operation with investigational treatment. These seem to me to be
considerations which are relevant in assessing the conduct of a medical practitioner.
Those standards to be met are, as already indicated, a question of degree; the
practitioner is not a guarantor of the effectiveness of communication any more than
he or she is a guarantor of the effectiveness of treatment. | accept that the burden
of proof is on the balance of probabilities. Assessment of the probabilities rightly
takes into account the significance of imposition of disciplinary sanction. | accept
that the court must be satisfied on the balance of probabilities that the conduct of
the practitioner is deserving of discipline.”

As has been gtated on previous occasions, the relevant principles which can be didtilled

from these statements are;

(@ A finding of professond misconduct or conduct unbecoming is not required in every
case Where amistake is made or an error proven.

(b) The quedtion is not whether an error was made, but whether the practitioner’s
conduct was an acceptable discharge of his or her professond obligations (in al the
circumstances of the particular case).

(©) The departure from acceptable standards and/or the failure to fulfill professond
obligations must be “significant enough” to attract sanction for the purposes of
protecting the public.
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Onthebasis of both B (supra) and Ongley (supra), both decisons given in the professond
disciplinary context and on gpped from specidid tribunals, the question as to whether Dr
Harrild's conduct is conduct which is culpadle, i.e. is conduct waranting an adverse
finding, is a question to be determined by this Tribund. This applies notwithstanding any
admissons made in relaion to certan or dl of the Particulars of the charge, and
notwithstanding thet any or al of the Particulars of acharge may be proven.

The Standard of Proof -

35.

The standard of proof in disciplinary proceedings is the civil standard, the baance of
probabilities. All dements of the charge must be proved to a standard commensurate with
the gravity of the factsto be proved: Ongley v Medical Council of New Zealand [1984]
4 NZAR 369, 375 - 376.

The Burden of Proof -

36.

The burden of proof is borne by the CAC.

Thedecision

37.

38.

39.

Having carefully consdered dl of the evidence presented to it and the very hepful
submissions made by both counsd, and having had the opportunity to assess the credibility
of each of the witnesses, the Tribundl is satisfied that Particulars 2 to 4 inclusive should be
determined separatdy from Particulars 5 and 6, such dterndaive being avalable to the
Tribuna by virtue of Particulars 7 and 8 of the Charge.

The Tribund was satidfied that the Particulars 2 to 6 inclusve did not cumulatively
condtitute professond misconduct. Accordingly, in relation to Particulars 2 to 4 inclusive,
Dr Harrild is guilty of professond misconduct in terms of section 109(1)(c) of the Act; and
in relation to Particular 6, Dr Harrild is guilty of conduct unbecoming thet reflects adversely

on hisfitnessto practise.

The Tribund is satisfied that Particular 5 does not warrant the sanction of an adverse
finding againg Dr Harrild.
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Reasons for decision

Particulars 2 - 4 of the Charge:

Dr Harrild misinterpreted the presenting clinical signs and failed to appreciate signs of
fetal distress;

Dr Harrild failed to correctly interpret the CTG tracing undertaken on the morning and
afternoon of 2 October 1997 and the morning of 3 October 1997;

He failed to effect immediate delivery by caesarean section when the clinical signs
indicated fetal compromise.

Particular 7 of the Charge alleged that either separately of cumulatively with Particulars
5and 6, Particulars 1 - 4 amount to professional misconduct on the part of Dr Harrild.

40.

41.

42.

43.

As areault of Dr Harrild's admission of these Particulars, the Tribund’s only task was to
determine culpability, i.e. to determine firgt, if Dr Harrild's conduct condituted a
professond disciplinary offence and, secondly, to determine if it reached the threshold of

professona misconduct.

The central issue for the Tribuna was to ascertain whether or not Dr Harrild' s conduct and
management of the case (at the relevant time) congtituted an acceptable discharge of his
professona and dlinica obligations. Only if the Tribund identifies any such shortcomings or
errors of clinical judgment (or, asin this case, they are admitted) may it go on to determine
if those shortcomings or errors are culpable, and warrant the sanction of a finding against
the practitioner. It is therefore the case that an error of judgment, or ‘fdling short’, on the
part of adoctor does not inevitably, attract sanction.

On the basis of both B (supra) and Ongley (supra), the question as to whether Dr
Harrild's conduct is culpable, i.e. is conduct warranting an adverse finding, is a question
squarely for determination by this Tribuna. Whether or not a practitioner is guilty of
professona misconduct, is an objective test and is to be determined by the Tribunal. It
involves an ‘ assessment of degree on the part of the Tribund.

In this regard, it is usudly the case that the Tribuna is presented with evidence from other
practitioners, generaly senior, experienced practitioners with a high level of expertisein the
rdevant area of practice, agang which the conduct under scrutiny may be measured.
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Having sad that, it is equdly the case that while the evidence of expert witnesses is
generdly a useful guide, perhgps even the best guide, it is no more than that, and is
weighed againg the judgment of this Tribund, comprising as it does a mix of lay persons
and medica practitioners.

In this present case however, no such evidence was available to the Tribuna and Mr
Hodson ressed the admisson of any evidence, factud and dlinicd, rdating to the
particulars which were admitted by Dr Harrild. For a number of reasons this made the
Tribund’s task of determining culpability very difficult. Frg, while it is true that one
member of the Tribuna, Dr Laney, had rdevant specidist expertise to contribute, the
Tribund’s practice is dways to ensure that its congderation of the evidence given,

particularly its reasons for determinations made, is as open and trangparent as possible.

While accepting thet it is a specidist Tribuna comprisng members who collectively have a
great ded of experience and expertise to contribute to the task a hand, nonetheless the
Tribuna does not, and is not permitted to, take into account information or advice not
received in public in the hearing and/or canvassed with the relevant witness or witnesses.
Therefore the Tribuna cannot operate in an ‘evidentid void'; it must be able to consder
the charge, as particularised, in its proper factud, legal and circumstantid context. It would

be unfair and improper to do otherwise.

For these reasons therefore, the Tribuna tends to err on the side of caution and to adopt a
liberd gpproach to the admissbility of evidence. It gains support for this gpproach from
the provisions of clause 6 of the First Schedule to the Act, which permits the Tribund to
receive as evidence “...any statement, document, information, or matter that may in
its opinion assist it to deal effectively with the matters before it whether or not it

would be admissible in a court of law.”

Thus, save for evidence which, for any reason, it may be unfair to admit, the Tribuna tends
to dlow al evidence presented to be admitted, subject to objection. This approach seems
to be the most fair and sensble approach, especidly if the evidence has been exchanged
prior to the hearing and the parties have had an opportunity to be forewarned as to
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content. It is aso generaly the case that dl relevant documents, records and reports are
included in the Bundle of Documents prepared by agreement between the parties and
provided to the Tribund in advance of the hearing. The weight which any of the evidence
might ultimately be given isamatter for the Tribund.

Secondly, while the Tribuna endeavours to gppoint at least one member with expertise
and experience in the respondent practitioner’s area of medid practice, this is not aways
possible, nor is the Tribunal required to do so.

Findly, the views of each of the Tribuna members carry equa weight; none ought to be
more persuasive, or determindive, than any other. All of the members have reevant
experience and expertise to contribute and, as a gpeciaigt tribundl, its decisons reflect the
collective judgment of al of the members gppointed to hear acharge, not just those held or
expressed by any of the members possessing relevant specidist expertise or knowledge:
refer MPDT v Parry, unreported, AP49/01, HC (Auckland) 11/5/01, per Priestley J- the
opinions of specidist members or medica members of the Tribund are not accorded any
greater weight or respect than the views expressed by any other member of the Tribunal.

However, in this present case, the members were satisfied that the CTG and monitoring
data obtained from Georgia MacL.eod was significantly abnormd. Certainly, Midwife Burt
recognised this from the outset. However it gppears that none of the other midwives who
were monitoring Mrs MacLeod appear to have shared her concerns and were content to
leave matters to Dr Harrild. The Tribuna concurs with Midwife Burt's assessment thet the
CTG was ‘very flat’, with no ‘besat to beat varigbility’; it should have derted Dr Harrild to
the need to take prompt, appropriate action. If he was reluctant to ddiver Mrs MacLeod
by caeserean section at Masterton Hospital because of her prematurity, then transfer to a
tertiary hospitd, such as Wellington, should have been considered.

The Tribunal is satisfied that Dr Harrild's decison to ‘wait and see’ was a serious error of
judgment on his behdf. In terms of degree, the Tribuna consdered that the conduct
dleged in Paticulars 2 to 4, and admitted by Dr Harrild, anounted to a more serious
departure from relevant acceptable standards than that dleged in Particulars 5 and 6. In
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effect, Particulars 7 and 8 of the Charge permitted the Tribund to treat the Charge as
comprising two separate components.

Having considered dl of the evidence presented to it, and for the reasons contained herein,
the Tribuna decided that it was gppropriate to ded with the Charge in that way and the
Tribunal determined that, separately, Particulars 2 to 4 of the Charge amount to

professond misconduct

Particular 5: Dr Harrild failed to communicate with Mrs MacLeod in a sensitive and
supportive manner. More particularly, (a) he did not warn her that he would suddenly
bang on her abdomen whilst undertaking an ultrasound examination, and (b), on 3
October 1997 whilst undertaking an ultrasound examination he informed Mr & Mrs
MacL eod that their baby had died in utero by saying “you’re absolutely right, thereis no
heartbeat.”

Particular 5(a)

53.

55.

In relation to Particular 5 (), the Tribund is not satidfied that this dlegation is proven to the
requisite standard of proof. Clearly, in the course of carrying out ultrasound examinations
on Mrs MacLeod, Dr Harrild did push, prod or even bang, on her abdomen in an attempt
to Sartle, or stimulate, the baby into movement. Mrs MacLeod gave evidence that he had
done this on previous occasons, and when he examined her on 2 October 1997. Mrs

MacL eod understood the purpose of ‘banging’ on her abdomen.

Dr Harrild believes that he does warn patients if he is going to push or prod the baby to
dimulate movement. He gave evidence tha it was his customary practice to warn the
patient that he was going to push or prod the baby. He did not accept that he ‘bangs on
the patient’s abdomen, and his practice now is to wait until he has received an indication

from the patient that she has heard him and is aware of what he is going to do.

Mrs MacLeod aso varioudy described the stimulus as a push or prod or bang. She said
that she was Startled by it, and that she was concerned for the safety of her baby. Having
observed Dr Harrild give his evidence, and in response to Ms McDonald's cross-
examindion, the Tribund gained the impresson that he is quietly spoken, dmodt reticent, in
his demeanour. It is possible that, particularly when concentrating on the task a hand, he
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speeks quietly and he might not dways make his intention clear to the patient. He might

aso be unaware that his patient has not heard what he has said.

In the circumstances, the Tribuna is not satisfied that it is proven, on the baance of
probabilities, either that Dr Harrild faled to warn Mrs MacLeod that he was about to
attempt to stimulate the baby, or, if he did fall to warn her, that he ‘banged’ on the baby,
rather than merely prodded or pushed on Mrs MacL eod’ s abdomen.

Accordingly, the Tribund is not satisfied thet, ether separatdy or cumulatively, the

dlegation contained in Particular 5 is proven, or warrants the sanction of a professond

disciplinary finding.

Particular 5(b)

58.

59.

60.

61.

As to Particular 5 (b), the Tribund is satisfied thet the allegation is established, and that,
when he undertook the ultrasound examination after Midwife Burt advised him that she
was unable to find a heartbeet on her examination, Dr Harrild confirmed thisto her by way
of the aleged comment.

In response to a question from the Tribunal, Dr Harrild accepted that more was required
from him. However, it dso ssemed dear to the Tribund that Dr Harrild was himsdf
shocked by the finding, and the consequences for Mr and Mrs MacLeod.

Although there were previous occasions on which he had had to advise a patient that her
baby had died in utero, these had occurred in the context of a request for a specidist
consultation rather than in a patient under his care. Although he was not Mrs MacLeod's
lead maternity carer, he had been responsible for her care since her admission two days
previoudy.

However, as stated above, not every error of judgment or mistake will be culpable, and
warrant the sanction of an adverse finding againg the practitioner. Whilst the Tribund is
satisfied that Dr Harrild should have coped with the dtuation better, or more
professondly, it is not saisfied that his falure to do so amounts to a professond

disciplinary offence.
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Further, the Tribuna condders that the falure and/or omission on the part of Dr Harrild
dleged in Paticular 5 is, in substance, encompassed in the alegations contained in
Particular 6.

Accordingly, Particular 5 is not established.

Particular 6: Dr Harrild failed to offer appropriate support and information to Mr and Mrs
MacL eod when he advised them that their baby was dead. I n particular, he spoke abruptly;
did not adequately inform them of their options for delivery and explain the process to be
followed; and he failed to offer suggestions for support and/or counselling.

Particular 8: That separately or cumulatively with the other particulars, Particulars 5 and
6 amount to professional misconduct.

64.

65.

66.

In response to the dlegations made in Particular 6, Dr Harrild gave evidence that after he
advised Mr and Mrs MacLeod that their baby was dead, he left the hospital and returned
to his home, which was located very close to the hospitd - ‘ aout two minutes avay’. He
intended to return to see them either later that evening, or the next morning. He said that
he had told Mrs MacLeod that she could remain in the hospitd, or return to her home and
wait for labour to commence spontaneoudy. He reassured her that there was no rush

about making a decison.

The reason for his suggestion that Mrs MacL.eod might want to go home was because he
was aware that sometimes it is distressng for patients whose baby has died to remain in
hospita where the presence of newborn babies and other pregnant women may only add
to their distress. He was concerned that being around mothers ddlivering well babies would

be upsetting for Mrs MacL eod.

It was aso his expectation that patients, like Mr and Mrs MacLeod, who are shocked or
who have just received bad news, do not immediatdy take in dl of the information being
given to them. It was hisintention to alow some time for what had happened to ‘sink in’,
and then return a short time later to fully discuss options with them. Such options would

include arranging counsdling and support.
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He aso expected that Midwife Burt, who remained with them and who had spent a good
ded of time with them, would asss them in the interim period, which he thought was
gopropriate as patients generdly have a closer rdationship with the midwife than with the
gpecidist who spends less time with them.

However, he had only been a home a short time when he was telephoned by Midwife
Burt and told that his services were no longer required because Mrs MaclL.eod wished to
transfer to Hutt Hospitd.  When Hutt Hospital was unable to admit her, he contacted
Wilington Hospitd and arranged for her to be admitted there. He said that he did not
understand that she was leaving Masterton Hospitd that evening to return to her home
before travelling to Wellington the next day.

In al the circumstances, the Tribuna does not consider thet Dr Harrild's conduct at the
time was manifestly inadequete or unprofessond. By his own admission, he was himsdf
shocked by what had occurred, and he could have communicated better with Mr and Mrs
MacLeod. However, any intention to return to them to offer support, counsdling or more
information was foreclosed by their decision, taken largely on Midwife Burt's advice, to
refuse to have anything more to do with Dr Harrild.

By her own admisson, Midwife Burt had little time for Dr Harrild. She conddered him to
be rude and unplessant. Their relationship was not one of mutua confidence or
professond respect. Midwife Burt had been expressng concerns about Dr Harrild's
management of Mrs MacLeod's care from the time of her admission. This extended to her
obtaining a CTG from another baby and showing it to the MacLeods in order to highlight
the difference between their baby’s CTG, and “a healthy baby’s’.

She dso urged them to seek a second opinion, and to ask Dr Harrild to deliver their baby
by caeserean. The Tribund does not intend to imply any criticism of Midwife Burt who,
because of her concerns, took on the role of advocate for both Mrs MacLeod and her
baby.
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Unfortunately as things turned out, her concerns gppear not to have been shared by any of
the other midwives, particularly those to whom Midwife Burt showed the MacLeod
baby’s CTG in an atempt to dicit support for her view that the CTG required Dr Harrild
to intervene and ddiver the MacL eod baby by caeserean section.

In fairness to both of Midwife Burt and Dr Harrild, it must aso be borne in mind that
neither of them were Mrs MacLeod's primary carers. Her Lead Maternity Carer was her
GP, Dr Prior, and she dso had an independent midwife, Ms Rayner. However, Dr Prior
was goparently either not available or unwilling to interfere with Dr Harrild' s assessment of
the case, and Midwife Rayner reassured Mr and Mrs MacLeod that she trusted Dr
Harrild' s ability to properly manage her care indicating that both of them had confidence in
Dr Harrild' s ability to provide an appropriate standard of speciadist care.

However, Dr Harrild accepted that as the specidist in charge of her care a Masterton
Hospita he was ultimately responsible for Mrs MacLeod's well-being, and on that bads,
the Tribuna is satisfied thet Particular 6 is established. The Tribunad aso decided that, as
provided for in Particular 8 of the Charge, Particular 6 should be considered separately to
Particulars 2 - 4.

The Tribuna does not consider that the allegations contained in Particular 6 amount to the
same level of seriousness as those contained in Particulars 2 - 4. At the end of the day,
and in the context of the range of pendties available to it pursuant to s110 of the Act, the

Tribuna must make an ‘ assessment of degree’.

Having found that Particular 6 is established, and that the alegations warrant sanction, but
a a lower leve than those contained in Particulars 2 - 4, the Tribuna is satisfied thet
Particular 8, in effect, comprises a separate charge and amounts to conduct unbecoming
that reflects adversaly on Dr Harrild' sfitness to practise.

Conclusions

77

In the context of determining culpability, the Tribuna took into account a number of factors
which it congdered to be rdevant consderaions both in the context of the Tribund’s
determination of Dr Harrild's culpability, and its ultimate determination as to pendty. The
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Tribuna came to the view that these factors are dso rdevant to the extent that the Tribuna

consders they may have contributed to Dr Harrild's serious lapse in judgment in this case,

bearing in mind that Dr Harrild has been a specidigt practitioner for more than 20 years

and this is the firg time he has been charged with a professona disciplinary offence.

Accordingly, the Tribuna records that it took into account the following:

@

(b)

(©

(d)

(€

Dr Harrild did adopt a bona fide ‘wait and see’ approach. In the course of the three
days during which he let this gpproach run he did continue to monitor Mrs MacLeod
and her baby; he carried out tests, and he consulted with other specididts, including
Dr Jeremy Tuohy a specidist obstetrician at Hutt Hospitd. This is not a case where
the doctor purported to adopt a‘wait and see’ approach but in fact ‘did nothing'.

The Tribunad was concerned to ascertain from Mr MacLeod that he and Mrs
MacLeod had apparently been told by the pathologiss who carried out the
postmortem that had Georgia been ddivered at the first 9gn of fetd disiress she
would have been safely ddivered. On the basis of the written postmortem report,
that is plainly incorrect. However, neither Mr or Mrs MacLeod have ever been

shown the written report and were unaware of its contents.

For completeness therefore, the Tribund records that the pathologist reported that,
on the basis of the postmortem findings, “It is not certain that the child would ...

have survived if delivery had been expedited at the time of admission ...”.

Further, while Dr Harrild admitted that his management of Mrs MaclLeod's [abour
was deficient, and that he made an error of judgment, the Tribund is satisfied that
the deficiencies in his dinicd judgment and expertise that have been identified in this

case do not raise concerns regarding his clinical judgment per se.

Dr Harrild has served the Wairarapa region for over 20 years and, having had the
opportunity to observe him, and to hear him give evidence a the hearing, the
Tribund came to the view that he is a caring and diligent practitioner who, when he
redised that Mrs MacLeod's baby had died in utero, was quite sSmply,

overwha med.
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(h)
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It is clear from Dr Harild's evidence, and the information he provided to the
Director of Proceedings in the course of her investigation, that he has practised
under an exhaugting, dmost intolerable, burden of work and expectations, for many
years. For seven years he was the only obstetrician and gynaecologist working in
the Wairargpa. In 1997 when the events giving rise to this charge arose, there was
one other O & G specidist a Magterton, but he preferred to practise on his own,

and left soon afterwards.

Furthermore, in 1997 Dr Harrild was practisng without the benefit of a wel-
managed, efficient and well-resourced maternity unit. He agreed with Midwife
Burt's assessment that the maternity unit a Madeton Hospitd was
“dysfunctional”. Equipment was aged and the quality of the information that was
obtained on ultrasound examination for example was compromised; there were
daffing issues, and persond and/or professond conflicts of one sort or another

between members of the nursing staff and practitioners.

Thisisnot acase of a practitioner who became isolated in a provincia centre and/or
who ddiberately failed to keep his skills up to date because he did not participate in
ongoing professona and collegiate education. That he was gpparently unable to
engage in College and other professond activities as much as he would have
preferred, or to undertake other professiona education on a regular basis, was not

due to any disinterest, professond indifference or laziness on his part.

As best as he was able, he did participate in College activities, but his opportunities
to do so were limited. It was difficult to attract alocum to the Wairargpa, and, if Dr
Harrild left the area to attend a conference or for study leave, that would have meant
that there was no obgtetrician and gynaecologist available in the Wairarapa to

maintain his service and to provide emergency care.

Even with another specidist practising in the area, unless the two worked in practice
together and shared patient care, it was till necessary to obtain locum cover if Dr

Harrild wanted to leave the area, even for a short time. In addition, other
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practitioners needs for holidays, sick leave, or sudy leave had to be provided for.
In the face of such demands, there was no possbility that Dr Harrild's professiond,
or persond, needs could be given any sort of priority.

(k) Dr Harild did not refer to these matters by way of excuse, but the Tribund is
satisfied that it was appropriate to consider this case in its entire factual context and

in the context of the professond environment in which it arose.

The Tribund is satisfied that al of these factors contributed to the events at issue in this
hearing. It was reassured to learn from Dr Harrild that, Snce 1997 and as a result of
reviews of the events giving rise to this charge undertaken by Magterton Hospitd and
others, a number of changes have been indigated, both at Magterton Hospital and by Dr
Harrild in his own practice, and the Stuation is much improved.

In addition to indtitutiond changes, including the arriva of two other O & G specididsin
the area which provided the opportunity for a more collegiate practice at Masterton
Hospita, Dr Harrild has taken steps to improve his own practice. Unfortunately, Dr
Harrild reports that there are again only two specidigs available in the area.

However, neither the outcome for Mr and Mrs MacLeod, or subsequent events, are
determinative for present purposes, it is the practitioner's conduct at the relevant time
which is the subject of the Tribund’s scrutiny. The focus of the Tribund’s inquiry is the
degree to which the practitioner’s conduct fell short of acceptable, professond standards.
In this case, the Tribund is satidfied that Dr Harrild's conduct fell sgnificantly below the
standards reasonably expected of a specidist obgtetrician, and congtitutes professona

misconduct.

The Charge of professona misconduct laid againgt Dr Harrild in relation to Particulars 2 -
4 is established and Dr Harrild is guilty of professona misconduct.
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82. In relaion to that part of Charge laid againgt Dr Harrild in Particulars 5 and 6, Particular 5
is not established, and Particular 6 is established and amounts to conduct unbecoming that
reflects adversdy on Dr Harrild' sfitness to practise medicine.

83. The Director of Proceedingsis to file submissons on pendty within 14 days of the date of

this Decigon.

84. Submissions on penaty on behdf of Dr Harrild are to be filed within 14 days theresfter.

DATED at Wdlingtonthis 4™ day of July 2001

W N Brandon
Chair
Medicd Practitioners Disciplinary Tribund



