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Dr JM McKenzie (Members)

Ms G J Fraser (Secretary)
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Hearing held a Auckland on Tuesday 30, Wednesday 31 October and

Thursday 1 November 2001

APPEARANCES: Ms K P McDonad QC for a Complaints Assessment Committee (“the
CAC")

Mr A H Waakens and Ms J Libbey for Dr A.

Supplementary Decision

1 In its Decison 181/01/78C dated 10 December 2001 (“the substantive decision”), the
Tribund found the respondent doctor guilty of conduct unbecoming amedicd practitioner and
that conduct reflects adversely on his fitness to practise medicine. This Supplementary
Decisonisthe Tribund’ s determination of pendty and should be read in conjunction with the
subgtantive decison.

2. The substantive decision followed the hearing of a charge of disgraceful conduct laid against
the respondent by a Complaints Assessment Committee. The alegations giving rise to that
charge arose in the context of a consultation a an accident and medicd clinic in xx in
September 1998 and related to examinations which the respondent carried out in the course

of the conaultation, and the manner in which these examinations had been conducted.

3. The same dlegations d o resulted in the respondent being charged with sexud violation and
indecent assault. Following atrid in the High Court a xx, the jury found him not guilty on dl
charges.

4, In July 1999, the respondent was natified by the Hedth and Disability Commissoner that the

complainant’ s father had aso laid a complaint with the Commissioner, which complaint was



subsequently referred to a Complaints Assessment Committee convened by the Medical
Coundil.

5. In the substantive decision, the Tribund determined that particulars 1, 3 and 4 of the charge
were not established. Particular 2 of the charge was established, but the Tribuna was stisfied
that itsfindings in rdation to thet particular did not warrant afinding againg the respondent at
the leve of disgraceful conduct.

6. In its determination of the charge the Tribund expressed some concerns about the
respondent’ s professiona practice. In summary, these related to concerns on the part of the
Tribuna members that, while the respondent gppears to have a rdatively high degree of
academic and theoretical knowledge and experience, there is a gap between his theoretical
knowledge and his practicd experience or, a the very least, between his theoretica or
academic knowledge and his ability to practicdly and sensibly apply his knowledge,
particularly in the context of abusy generd practice.

7. Ultimately, the Tribuna came to the conclusion that, given itsfinding as to the abbsence of any
sexua misconduct or prurient intent on the part of the respondent, and because only one of
the four particulars of the charge was established, the respondent was guilty of the lessor
charge, but that his conduct fell on the borderline of professional misconduct and conduct
unbecoming amedical practitioner and that conduct reflects adversdly on hisfitnessto practise
medicine (paragraphs 96 and 97 of the substantive decison).

Submissions on penalty
Submissions on behalf of the CAC

8. On behdf of the CAC, Ms McDondd submits thet the Tribund’ s criticisms of the respondent
were dgnificant, particularly the Tribund’s findings that he made a number of flaved
assumptions and formed serioudy mistaken conclusons, whether as a result of clinica or

cultural misunderstandings or alack of medical knowledge.
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Ms McDondd dso refers to the Tribund’ s concerns regarding the respondent’ s history taking,
and the adequacy of the information and explanation he had given to the complainant, which
the Tribunal found to be “hopelessly inadequate’. Ms McDonad aso referred to the
Tribund’s findings in reaion to paticular 2 that the examinations carried out were
ingppropriate and medicaly unjustified.

Ms McDondd submitted that, given the nature of these findings, thisis an gppropriate case
for aggnificant pendty involving the imposition of conditions and/or supervison and afine.

By order dated 2 August 2001 the Tribuna had made interim orders prohibiting the
publication of the respondent’ s name and any identifying details. Ms McDonad sought the
dismissa of those orders on the bass that the public is entitled to know of the charge and the
findings againg the respondent.

Submissionsfor the respondent

Mr Wadkens submitted that throughout the CAC' s submissions Ms McDonad QC suggested
that when congdering the pendty in respect of the particular of the chargein relation to which
the respondent was found guilty, the Tribund should take into account some of the
observations it had made in respect of particulars which were dismissed. Mr Waalkens
submitted thet this would be the wrong approach, that is, it would be wrong for the Tribuna
to take into account observations made by it in respect of particulars which had been
dismissed, or found not proven, when considering the pendty which ought to be imposed in
relation to the Single particular that was established.

Mr Waalkens submitted that the Tribuna should take into account the following factors:

(@ thetime place and cdrcumstancesin which the complaint arose (abusy A & M practice
on abusy night);

(b) agtuaion which was*“ripe for misunderstanding’ —a point with which the Tribund
agreed at paragraph 54 of the substantive decision,
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culturd differences;

the respondent was trying to do his best for the complainant;

the respondent has no previous convictions or adverse disciplinary (or related) findings
agang him;

to the best of his knowledge no other complaints have been made;

a the High Court trid he had cdled evidence as to how well he was regarded within
the Accident and Medicd Clinic by those with whom he worked. He was a
hardworking doctor who had his patients welfare at heart;

few doctorsin this country have been through as much stress and upset in connection
with asingle incident as has the respondent in this case;

the respondent’s present financia postion is precarious, very much as a direct
consequence of thissubject case. This case hasdso put hislife, practice and livelihood
very much in jeopardy and, in many respects, on hold for a condderable period of time,
The consequences for himself and his family have been sgnificant;

the respondent cannot afford to pay afine; he has had to sdl his medicd practice and
his home; he presently has no savings and the only assets he and his family own are a
motor vehicle and their household chattels and persond effects. They own no
resdentia or other properties nor do they have any interests in such assets and have

no investments or other assets. They do not even have life insurance;

the respondent is currently considering rel ocating/emigrating from New Zedand, most
likdy to Audrdia
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In rlation to his ability to pay codts, it was submitted thet the Tribund should take into account
that the respondent was charged with the most serious professond disciplinary offence,
disgraceful conduct, and that 3 of the 4 particulars of the charge were found not to be
edtablished or proven a any level — one only being found to be established at the lower level

of professond disciplinary offences.

Mr Waakens dso provided an extensive list of the Continuing Medical Education and Peer
Review which the respondent has participated in over the past two years.

In condusion, Mr Waakens submitted thet thisis a case where it would be entirely reasonable
for the Tribund to impose no pendty, no costs and no conditions.

On behaf of the respondent, Mr Waakens aso sought permanent orders prohibiting
publication of his name and any identifying details. Such orders have been made by the High
Court following the crimind trid (ie. in relation to the same patient and same events) and
inevitably, if the Tribund lifts the interim orders it has made, the risk of impacting upon the
High Court ordersis high.

Decision

18.

Having reviewed the subgtantive decision and the various findings contained therein, and having
taken into account al of the matters referred to in submissions, the Tribuna has determined
that the following pendty should be imposed:

(i) itisappropriate that the respondent should be censured;

(i) heisto pay afineinthe sum of $500;

(i)  the Tribunal makes no order of costs against the respondent;

(iv) the Tribuna makes permanent orders prohibiting the publication of his name and any
identifying detalls



(v) acopy of thisdecison and the Tribuna’ s substantive decision are to be forwarded to
the Medicd Council together with a request that the Council gppoint an Educationd
Supervisor, who together with the Council will devise an gppropriate plan and reporting
sructure to supervise, advise and assist the respondent for a period of not less than 2
years. A report to the Tribuna at six monthly intervals is requested, to ensure the
Tribund is kept informed about the supervison being undertaken,

(vi) the costs of the Educational Supervisor are to be met by the respondent;

(wvii) therespondent isto participate in regular peer review of his practice to the satifaction
of the Medica Council and/or his Educationa Supervisor for a period of not less than

2years.
Reasons
Name Suppression
19. Given tha this case involved dlegations which can generdly be characterised as involving

20.

sexua misconduct, the Tribuna would, in the norma course, be reluctant to make orders
permanently suppressing his name. However, as has been said on virtuadly every occasion
involving an gpplication for name suppression, involving asit does the exercise of adiscretion,
each case must be consdered on the basis of its own particular facts and circumstances. The
Tribuna must weigh the competing interests of the respondent, the complainant and any other
persons, and the public interest as that has been defined in the relevant cases.

In this case, because the allegations made againgt the respondent were of the most serious
kind, reflected in the fact that he was charged at the level of disgraceful conduct, and those
dlegaions, particularly the dlegations involving sexua misconduct, were not established, the
Tribund congderstha the prgudice and potentia consegquences to the respondent if his name
were to be published, would be disproportionate to the Tribund’ s findings.
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It isdso ardevant congderation for this Tribuna that the High Court conddered it appropriaie
to make orders permanently suppressing the respondent’ s name in relation to the charges of
sexud violaion and indecent assault. Given the extent to which the High Court trid, and
evidence given a that tria, was referred to at the hearing of the professond disciplinary
charge, and in the substantive decison and this decision, it isinevitable that if the respondent
was named in this present context thereis avery red risk that the orders made by the High
Court would be undermined and/or rendered ineffective.

Accordingly, the Tribund is satisfied that in the circumstances of this case the respondent’s
interests fairly outweigh any other interests, including the public interest generdly.

Cenaure

The Tribund is satisfied thet it is gppropriate that the respondent should be censured.

Fine

Although modest, the fine isimposed at alevel which the Tribund considersis gppropriate.
In determining the level of fine, the Tribuna has taken into account the respondent’ s current
financid podtion and that, in relation to afinding made at the most serious level (disgraceful
conduct), the Digtrict Court on apped from this Tribunal, recently reduced the fine imposed
from $15,000 to $5,000, and that sum was upheld on apped to the High Court; Parry v
MPDT (Auckland District Court, NP 4412/00, Judgment dated 30/5/01, Hubble DCJ)

Costs

In determining that it makes no order as to cods in this case, the Tribund has taken into
account the respondent’ s means, the nature and leve of the charge laid, and the Tribund’s
ultimate determination in relation thereto. In dl the circumstances, particularly given that the
mogt serious alegations of sexua misconduct were not upheld the Tribund congdersthat this
is not a case where an award of costs should be made against the respondent.
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28.

29.

Orde's

Conditions

The Tribund congders that it is appropriate to order that conditions be placed on the
respondent’s practice.  However, the Tribuna does not consider that conditions are
warranted in order to punish the respondent in any way, but rather to assst him to remedy the
deficiencies in his practice which the Tribuna referred to in its substantive decision, and to
adapt to practice in New Zedand.

The Tribund is anxious to ensure that the respondent recaives practica assstance and advice,
which concern on the Tribund’ s part arises out of its finding thet there is a gap between the
respondent’ s theoretical and/or academic ability and his practicd skills. The Tribund consders
that the appointment of an Educationa Supervisor to supervise and assst the respondent
would be of great benefit to him, and have positive benefits for his patients and potentia
patients.

The Tribunad is keen to ensure that the respondent receives practical assstance, particularly
in relaion to his generd practice, and epecidly if he continues to work in an accident and

emergency environment.

In the event there is any difficulty in gopointing a Educationa Supervisor, then the Tribuna
reserves leave to the respondent and/or his counsdl to seek that the condition be amended,

as long as any such proposed amendment achieves the same purpose and objectives.

Accordingly, the Tribund orders:

(i)  Therespondent is censured.
(i) Heisto pay afinein sum of $500.

(i)  Therespondent may, for aperiod of 2 years, practice medicine only in accordance with
the following conditions.
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@ he receive supervision, advice and assstance from an Educationa Supervisor
appointed by the Medicad Council of New Zedland to the satisfaction of the
Coundil;

(b) he isto participate in regular peer review of his practice to the satisfaction of
the Medicad Council and/or his Educationd Supervisor for a period of not less
than 2 years,

(© he meet the cost of the Educationd Supervisor; and

(d) that a report be given to the Tribund a sx monthly intervas to ensure the
Tribuna is aware of progress and that the supervison of the Educationd
Supervisor is being undertaken.

(iv) Theinterim orders made by the Tribund prohibiting publication of the complainant’s and
the respondent’ s names and any identifying details are made permanent.

(v) A notice under section 138(2) of the Act be published in the New Zeadland Medica
Journd with the names of, and any particulars which might tend to identify, the
practitioner and complainant dong with the names of al witnesses other than expert
witnesses , being omitted because of the Tribund’s order for permanent suppression

thereof .

DATED at Wdlingtonthis 19" day of March 2002

W N Brandon
Chairperson

Medicd Practitioners Disciplinary Tribund



