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Hearing held a Auckland on Monday 5, Tuesday 6 and Wednesday 7

November 2001

APPEARANCES: MsK G Davenport for aComplaints Assessment Committee (“the CAC")

Mr A H Wadkens for Dr H.

Supplementary Decision

1 In its Decison 184/01/83C dated 14 December 2001 (“the Substantive Decision”) the
Tribuna found Dr H guilty of conduct unbecoming amedicd practitioner, and that conduct
reflects adversdy on hisfitness to practice medicine. This Supplementary Decision should be

read in conjunction with the subgstantive decison.

2. The subsgtantive decison followed a hearing of a charge of professond misconduct laid againgt
Dr H by a Complaints Assessment Committee convened by the Medicd Council of New
Zedand. The dlegations giving rise to that charge were that Dr H's management and
treatment of the late A was inadequate in a number of respects.

3. In the Subgtantive Decision, the Tribuna determined that Particulars 1, 2, 3 and 4 of the
Charge were established. Particular 5 of the Charge, related to Dr H's absence from xx
Hospitd while Mrs A remained under his care and hisfalure to hand over her carein aproper
manner by not adequately derting the ward registrar and/or his colleagues as to her condition.
The Tribuna was satisfied that any shortcomings on Dr H's part in regard to this particular
did not warrant the sanction of an adverse disciplinary finding.

4, However, in relaion to Particulars 1 to 4 the Tribuna determined that there was smply no
evidence of any action taken by Dr H to ensure that Mrs A’s condition was appropriately
monitored beyond an expectation that his registrar and/or the house surgeon and/or anyone
dseinvolved in Mrs A’s care would recognise the need to monitor her treetment, particularly
the adminigration of VVancomycin, and to ensure that was done. Perhaps most significantly,
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the Tribuna determined that there was no evidence of care given to Mrs A, or any act of
oversght or supervison, by Dr H beyond amere ingruction that Mrs A should be transferred
to Ward xx a xx Hospitd, from Ward xx a xx Hospital, so that he could continue her care

there.

In the Subgtantive Decison, and in relation to the determination of what condtitutes acoeptable
standards of care, the Tribuna considered that there is a distinction between the standards
whichit, objectively, condders are “acceptable’ and the sandards which may be * accepted’

by some members of the professon. Taking into account the factorsit consdered relevant,
the Tribuna was satisfied that Dr H, asMrs A’s doctor and also as the consultant and team
leader, did not exercise sufficient oversght, either in terms of hisjunior saff or Mrs A’s care
and treatment generadly. This finding was made notwithstanding evidence that some other
conaultants might conduct their practicesin asimilar fashion.

It was Dr H's falure to adequatdly carry out his professond obligetions, in particular his
responsibility to oversee Mrs A’s care, that the Tribuna consdered fell sgnificantly short of
acceptable gandards i.e. stlandards which the Tribuna considered were *acceptable’ taking
into account the evidence given to the Tribund at the hearing of the Charge by other medica
practitioners; the clinica context of Mrs A’s care, the principa purpose of the Act pursuant
to which the Tribund is established, and the role of the Tribund in identifying and, if
appropriate, setting standards.

The Tribund was stisfied that Dr H had respongibilities and obligations towards Mrs A over
and above his responsibilities as a competent orthopaedic surgeon. It gppeared to the
Tribund that Dr H'sfocusin terms of his overdl management of Mrs A’s care was redively
narrow and, in terms of her clinicd care, was confined to her orthopaedic problems
notwithstanding that she had a number of comorbidities and that her condition required careful
medica managemern.

The Tribuna was satisfied that Dr H retained responsbility for Mrs A’scare at dl timesand
hisfailure to adequately ensure that she was receiving the care and monitoring her condition
required, was conduct thet fell Sgnificantly below the standards of a reasonably competent

consultant practitioner.



Submissions on penalty

10.

11.

Submissions on behalf of the CAC

On behdf of the CAC, Ms Davenport noted that because the subject events took place
before the coming into force of the current Medica Practitioners Act, the pendties which can
be imposed on Dr H are only those which are contained in the 1968 Act. Ms Davenport
sought the dismissal of the interim orders prohibiting publication of Dr H's name, together with
ordersthat he pay afine of approximately $500.00, and 50% of the costs and expenses of
the hearing.

In support of those submissions, Ms Davenport referred to Dr H' s attitude to Mrs A’s care,
reflected in paragraph 61 and 64 to 69 of the Tribund’s Decison. Ms Davenport submitted
that it is Sgnificant that Dr H's defence, which was that no orthopaedic surgeon had any
further obligation in rdlation to Mrs A’s care than he had met, was specificdly rgected by the
Tribund.

In support of the CAC' s gpplication for dismissd of the interim name suppression orders, Ms
Davenport referred at length to a recent case on gpped to the High Court, Pilkington v
MPDT (AP 21/SWO01, Auckland Registry, 5/12/01, Laurenson J). At page 19 of that

decison the court hald:

“Inthefinal analysisthe Tribunal, and later the District Court Judge, were faced
with a situation where it was not contested on appeal

@ The appellant had made a serious error of judgment;
(b) This had resulted in the dreadful condition of the child at birth; and

(© The error of judgement was such that it reflected on the appellant’s
fitness to practise medicine.

In these circumstances the Tribunal found that suppression should be removed
because the public had a right to know.

If one then asks whether this conclusion can be said to necessarily involve the
protection of the public then, | consider, the answer must be “yes’. The
requirement under the new Act for hearingsto be in public isa clear indication
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the Legidature intended the public wasto be informed. That change must be seen
in the context of the principal purpose of protecting the public. Members of the
public are entitled to be able to make an informed choice as to which medical

practitioner they wish to engage.

Thus, if a medical practitioner has been found guilty of a serious error of
judgment, such that it reflects adversely on hisor her fitnessto practise medicine,
then, in my view, it follows that the public is entitled to know of it to enable an
informed choice to be made. The protection sought by the new Act is provided
by that knowledge.

In my view it isimplicit from the deliberations of the Tribunal that when it came
to balance the public interest against that of the appellant, it was addressing
precisely the issue of public protection.”

Ms Davenport also set out a number of the court’s other findingsin that case and submitted
that, applying the various propositions and principles of law contained in the Pilkington
decison and in the lower court decison in the same case, to this case, the Tribund must weigh
Dr H’'s interests, the interests of Mrs A’s family, and the public interest, as that has been
vaioudy defined in the rdlevant cases. Thus, the Tribund must baance the need for openness
and trangparency in the professional disciplinary process, and the interests of the individua
practitioner. In carrying out this balancing exercise, Ms Davenport submitted, the Tribund
should take into account the following factors:

“() Reputation:

It is generally acknowledged that there are no circumstances where the
reputation of a professional will not be adversely affected by an
allegation and a finding of professional misconduct (in its widest sense)
and therefore this matter must be put to one side.

(i) Issues arising from the hearing:

Mr H has not appeared before a Disciplinary Tribunal before, however,
the Tribunal has correctly censured his behaviour in histreatment of Mrs
A who was specifically transferred from xx to be in xx Hospital under his
care. Mr H showed a distinct lack of care, understanding or
acknowledgement of his proper role as a doctor (not orthopaedic
surgeon). He essentially did nothing to see that she was properly cared
for, properly monitored and that the thoughts and comments of the
Infectious Diseases team were appropriately conveyed to the team
managing her care in xx. He led that team. Thus, departure of the
appropriate standard to be expected from Mr H is significant. He made
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no notes. [Refer paragraph 69 of the Tribunal’s decision]. This must be
put in the balance as a punitive factor in favour of publication.

(i)  Other things which are relevant for the Tribunal to take into account are:

The public right to know about the doctors who have committed errors
(see Laurenson J's comments). The stance taken by Mr H that as an
orthopaedic surgeon he had no responsibility to do any more than he did
isa serious one and the public are entitled to know this.

(iv)  Issuesof opennessto [the] public, accountability and [the] transparency
of the disciplinary process. These factors are essentially reflections of
s.106 and its emphasis on openness in hearing and reporting.

(v) Mr H’s affidavit filed in support of his interim application does not show
any compelling reason why publication should not be made.

(vi)  The public has an interest in the matter despite the case being over 6
yearsold.

(vii)  Theinterests and wishes of Mrs A’s family. Annexed to these submissions
are the family’ s comments on the impact that this case has had on their
lives and their wishes as to publication and penalty.”

Submissions on behalf of Dr H

On behdf of Dr H, Mr Wadkens urged the Tribund to consider the casein the context of the
time, place and circumstances of the events giving rise to the charge. These include the fact
that the events occurred in March 1995, some 7 years ago; they concern events that
happened within the public hospital system where Dr H (reasonably) was dependent upon the
primary monitoring and management of the patient being conduct by the hospitd medicd saff
including his regisrar and house surgeon; that the cause of the demand on orthopaedic
services and the lack of resources, the system established for the care and management of
orthopaedic patients such as Mrs A was a xx Hospitd, as a satellite unit, not xx Hospitd,
which created logitica and practica difficulties.

In summary, Mr Wadkens sought to characterise the deficienciesin Mrs A’s care as ‘ sysemic
error’ rather than being the result of conduct, failure or omisson on Dr H'spart. On the basis
of these submissons, Mr Waakens submitted thet this was a casein which it would be entirdly
gppropriate for the Tribund to impose no orders as to pendty againgt Dr H.
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In support of that latter submission, Mr Waalkens referred to the case of Dr McC, agenerd
surgeon who was held responsible for leaving large forceps in a patients abdomen following
surgery. The surgeon had been reliant on other saff and athough he was found guilty of
“conduct unbecoming” before the Tribund’ s predecessor, the MPDC, it considered in the

circumstances that no pendty was warranted.

Mr Waakens submitted that, on the facts of this case, Dr H was heavily reliant upon the
medical gaff. This point is emphasised not as a means of shifting blame, but because Dr H
expected that his registrar and house surgeon were monitoring and adequately caring for Mrs
A. Dr H expected that if any problems or difficulties were encountered then he would be
notified of these.

Dr H is plainly ahighly competent and highly respected orthopaedic surgeon who has done
a huge amount to advance the well being of the care of orthopaedic patients in xx and has
done alot in terms of raising the level of competence of orthopaedic surgery (in particular
knee and hip joints replacement surgery) within New Zealand.

It was ds0 submitted that Dr H is devagtated by the Tribund’ sfinding and the adverse finding
isamatter that he regards very serioudy.

Asto cogs, Mr Waakens accepts that the Tribuna must exercise its discretion but contests
the CAC submissions on the bagis that an order of 35% - 40% for afinding & the lower leve

of professond disciplinary offencesis excessve,

Mr Waalkens d 50 seeks permanent name suppression for Dr H. In support, he cites J v NZ
Psychologists Board, (AP 34/01, High Court, Wellington, 11/7/01) and Sv Wellington
District Law Society, (AP 319/95, Wdlington High Court, 22/10/96) in which the Full Court
observed (at page 5):

“ Proceedings before the disciplinary Tribunal are not criminal proceedings. Nor
are they punitive. Their purposeis to protect the public, the profession and the
Court...

We conclude from this approach that the public interest to be considered, when
determining whether the Tribunal or an appeal of this court, should make an



21.

22.

23.

8

order prohibiting the publication of the report of the proceedings, requires
cons deration of the extent to which publication of the proceedings would provide
some degree of protection to the public, the profession or the court. It isthe
public interest in that sense that must be weighed against the interests of other
persons, including the practitioner, when exercising the discretion whether or not
to prohibit publication.”

Mr Waakens emphasised that Dr H does not seek prohibition of publication of the
Subgtantive Decison and, to this extent, the public's right to know what is happening in
hospitals and so forth can well be met by the facts of the case being discussed. Rether, Dr
H seeks an order “merely prohibiting publication of his name and/or anything that might
identify him—aresult the same asin S’ and Mr Waakens commended that case to the

Tribund.

Mr Wadkens rgjected the CAC' sreliance on Pilkington. He submitted that it needs to be
emphasised that the facts and circumstances gpplying to that case are quite different from
those applying to Dr H. In that case, there were no systemic issues (or reliance upon other
practitioners). In this case, the fact remains Dr H relied upon his junior medical saff to
monitor Mrs A’s drug trestment and to highlight any concerns or worries asto her gability (Dr
H himsdf continuing regular ward rounds/assessments).

Mr Waalkens dso urged the Tribund to take into account the length of time that had passed
gnce the events occurred and, in reaion to his gpplication for permanent name suppression,

that:

(& DrH hasayoung family and to name him, with his unusua surname will inevitably
cause distress and upset to hisfamily.

(b) Someof his patients will inevitably become unnecessarily distressed asa
consequence of what they read about his conduct.

(©) Dr H hasan excdlent reputation and publication will be “immensely damaging to

him and a penalty of the harshest nature’.
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Mr Wadkens dso submitted that the Tribuna should take into account, in terms of the * right
of the public to know” hisidentity, overlooks the fact that he no longer practicesin the public
sysem. Thereisno possibility therefore that there could be a repest of this case on his part.

Decision

25.

The Tribund has carefully consdered al of the submissons made, and reviewed the
Subgtantive Decison. Having taken into account al of the matters referred to in submissons
together with its findings made in the Substantive Decision, the Tribund has determined that
the following penaty should be imposed.

(& DrHiscensured,

(b) Heisto pay afinein the sum of $450.00 (the maximum fine under the 1968 Act
being $1,000);

(c) DrHistopay 40% of the costs and expenses of an incidentd to the inquiry by the
Complaints Assessment Committee in relation to the subject matter of this charge
and the prosecution of the charge and the Tribund’ s hearing of the charge;

(d) Dr H sapplication for permanent name suppression is declined.

Reasons

26.

27.

In relation to Mr Waalken's submissions that the deficienciesin Mrs A’s care resulted from
‘sysemic error’ rather than any falure or omission on Dr H’s part, the Tribund rejected

submissonsto that effect made a the hearing, and it confirms those findings.

In this case, there was no evidence that Dr H had actively engaged his Registrar or House
Surgeon or any other gaff member in Mrs A’scare. All of the Tribund’ sfindingsin this regard
are contained in the Subgtantive Decison. Suffice a this point to Sate that the Tribund’ s view
is that any sysem can only function safely if everyone fulfils their own responghbilities — the
Tribund was not stidfied that Dr H adequately fulfilled his. That finding appliesin rdation to
his respongbilitiesto Mrs A, hisjunior Saff and to the hospital syssem generdly.
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The Tribund notes Mr Waalkens submission that, because Dr H no longer practisesin the
public hedth sysem, “there is no possibility therefore that there could be a repeat of this
caseon hispart”. Thissubmisson gopears to rest on the proposition that what occurred in
relation to Mrs A’s can be blamed on ‘the system’.

Asdready dated, the Tribuna does not agree that this case evidences a‘ systemic error’, but
it is satisfied that any concernsit hasin relation to this submission are adequately addressed
by declining Dr H’ s gpplication for permanent name suppresson.

Censure

The Tribund is satisfied, taking into account al of the rlevant facts and circumstances and its
findings contained in the Subgtantive Decison, it is gopropriate that Dr H should be censured.

Fine

The fine is dightly less than 50% of the maximum fine that may be ordered and, dthough
relatively modest in monetary terms, the Tribunal considers that $450.00 is appropriate and
adequately takes into account the relevant facts and circumstances of this case.

Costs

In relation to costs, the Tribund is satisfied that 40% of the cogts incurred by the CAC and
the Tribuna are fair and appropriate taking into account al of the relevant facts and
circumgtances, including Dr H's persond financid circumstances to the extent they have been
made known to the Tribund, and dso that the hearing of the charge extended over 3 days.

The Tribund is satisfied that an adverse finding on a charge a the lower end of the range of
professond disciplinary offenceswill generdly attract a downwards adjustment of the generd
order of costs awards (50%) as acknowledged by the High Court in the Cooray case. Itis
adso satidfied that, as a generd rule, a downwards adjustment is fairly warranted in cases
where the practitioner isfound guilty at alessor level than that charged.
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The Tribuna has aso taken into account the generd principle that the costs awards are not
to be usad as a means to punish a practitioner, but that the seriousness of the Tribund’s

findings ought to be fairly reflected in the pendty.

Accordingly, it is satisfied that in al the circumstances, an order that Dr H contribute
$30,561.19, being 40% of the total costs incurred by the CAC and the Tribund, isfair and

reasonable.

Conditionson practice

The Tribuna condders that, given that Dr H no longer practices in the public hedth system,
and the events at issue occurred some 7 years ago, there seems little purpose in imposing
conditionson Dr H's practice. In relation to the issue of whether or not to impose conditions
the Tribuna has aso taken into account that it has declined the application for permanent
name suppression and therefore the public, and patients and potentid patients (especialy in
the private sector where Dr H now practises exclusively) will have afar opportunity to make

an informed decison as to whether or not to consult him.

Name suppression

The Tribund has carefully considered al of the submissons madeto it in thisregard, and the
cases referred to by Counsd, particularly the Pilkington decision, the most recent decision
issued by this Tribunal’ s gppdlant courts. The Tribuna has aso reviewed the Didrict Court’'s
decison upholding Dr H’s goped againg the Tribund’s decison not to grant interim
suppression. The Tribund records that, at the time the application for name Suppresson was
made, Counsd emphasised that the application was for interim name suppression only,
accepting that the matter would be reconsidered once the outcome of the charge was known.

Whilg the decison whether or not to grant or maintan name suppresson is entirdy
discretionary, the Tribuna is bound to apply the rlevant provisons of the Act, and to have
regard to relevant decisons determined on appeal from the Tribunal.

In coming to its unanimous view that the gpplication for permanent name suppression should
be declined, the Tribuna has endeavoured to baance Dr H' s interests with the public interest
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generdly, and the interests of the medical professon asawhole, and to carry out thisexercise
bearing in mind the principle purpose of the Act, contained in s.3- “ to protect the health and
safety of members of the public by prescribing or providing for mechanisms to ensure

that medical practitioners are competent to practice medicine”.

One of the features of this case was the Tribuna’s discusson of the distinction between
‘accepted’ standards and standards that are ‘acceptable’. In the context the Tribuna
referred to Elias J s statement in B v The Medical Council of New Zealand (High Court,
Auckland Registry, HC 11/96, 8/7/96) thet:

“In relation to this issue, the Tribunal refersto Elias J's statement in B v The
Medical Council of New Zealand (supra) that “the incluson of lay
representatitves in the disciplinary process and the right of appeal to this Court
indicates that usual professional practice, while significant, may not always be
determinative; the reasonableness of the standard supplied must ultimately be for
the Court to determine, taking into account all of the circumstances including not
only practice but also patient interest and community expectations, including the
expectation that professional standards are not to be permitted to lag. The
disciplinary processisin part one of setting standards.”

On other, amilar occasions, the Tribuna has referred to the educative vaue of its decisons,
and it is condgtent Ao in this context that the application for permanent name suppression
should be declined.

In declining the gpplication for interim name suppression (Decison No. 172/01/83C) the
Tribund referred to its condgstent gpproach that, while technicaly the interests of arespondent
medica practitioner (for example, in terms of his or her reputation and/or commercia
interests) in non-disclosure is amatter to which the Tribuna can have regard under s.106, if
that were to be a determining factor, then no proceedings could be held in public because
there is unlikely ever to be an ingance when the reputation of the respondent medical
practitioner isnot anissue. If the doctor’ s circumstances were the determining factor, or were
otherwise given undue weight, then the dlear intention of Parliament contained in section 106
would easly be negated to such an extent that it had little effect.

In the present case, the Tribuna remains satisfied that the likely effects of publicity on Dr H,
his patients, his family and his practice are not unusua or exceptiond and the Tribund is



45.

46.

Orde's

47.

13

satisfied that none of those factors, either individua or cumulatively, warrant an order
permanently suppression Dr H’s name and any identifying particulars.

A further consderation is that, as on previous occasons, the Tribuna has no doubt that
maintaining name suppression orders causes suspicion to fal on al practitioners, especidly
those practisng in the same geographic area, and who have smilar gatus to, Dr H. In
circumstances where the charge has been upheld and the Tribuna has made findings in the
nature that it has, it is even more difficult to justify a continuation of any suspicion faling on
other practitioners, and, in this case, on other staff at xx Hospitd or xx Hospitds (or those
ingtitutions themselves) and/or for patients to be caused any undue concern.

The Tribund is therefore satisfied that it has undertaken a careful and consdered review of
al of the rdlevant facts and circumstances, the relevant cases and legd principles and its
findings contained in the Subgtantive Decison and it is satidfied that Dr H' sinterets are farly
outweighed by the interests of the profession and the public generdly.

The Tribund’ s decison is unanimous.

The Tribund orders:

() that Dr H be censured,

(i) that Dr Histo pay afinein the sum of $450.00;

(i)  that Dr H isto pay 40% of the costs and expenses of an incidentd to the CAC' sinquiry
in relaion to the subject matter of the charge and the prosecution of the charge and the

Tribund’s hearing;

(iv) thegpplication for permanent orders prohibiting the publication of Dr H's name and any
identifying detailsis dedlined.
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(v) A notice under section 138(2) of the Act be published in the New Zeadland Medica
Journdl.

DATED at Wdlingtonthis 19" day of March 2002

W N Brandon
Chair
Medicd Practitioners Disciplinary Tribund



