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Hearing held a Auckland on Tuesday 22 June 1999

APPEARANCES: MsT W Davis Director of Proceedings
MsJGibsonfor Dr Bell.
1. THE CHARGE:
1.1 INITIALLY Dr Bel was charged by the Director of Proceedings that he being a registered
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2.2

medica practitioner acted in such a way that amounted to professona misconduct in that he
provided services of an ingppropriate professona standard. In particular Dr Bell was charged
that when supplying the drugs Diazepam and Acupan to his patient he failed to comply with

Regulation 23 of the Medicines Regulations 1984.

ON Friday 18 June 1999 the Director of Proceedings amended the charge to one of conduct
unbecoming a medica practitioner which conduct reflects adversely on his fitness to practise

medicine

AGREED STATEMENT OF FACTS:

DR Anthony Andrew Bédll is a registered medica practitioner. He graduated MBBS 1970
London, is a member of the Royd College of Surgeons England, is a licentiate of the Roya
College of Physicians London (1970) and amember of the Royd College of Physicians (1973)

(UK).

DR Bdl has been registered in New Zedland since 8 May 1975.



2.3
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2.6

2.7

2.8

AT the materid time, Dr Bell was practising a the White Cross Otahuhu Accident and Medica

Centre. He was working the night shift from 10 pm to 8 am.

AT the materid time during the night shift, there was one doctor and one nurse available. There

was no receptionist.

ON 7 December 1996 at approximately 12.40 am, Dr Bell was asked to see a 21 year old
femade patient, who described a recurrence of shoulder pain. She had had the same problem two
months ago, and she advised Dr Bl that it had been precipitated by lifting and helped by

physiotherapy.

ON presentation the patient had the same symptoms as she had two months previoudy. There
was however no precipitating factor. She had pain in her left shoulder radiating down to her
middle three fingers. She had been employed as a paint tinter, until the day before the

consultation when she had resigned. She was in pain and had been very busy and wastired.

DR Bdl did afull examination of the shoulder and neck. The patient, on examination, had a full
range of movement for shoulder and neck. She was very tender from cervical vertebra one

through to four, on the left Sde of the neck. Pressure on the neck did not reproduce painin the

fingers

DR Bdl diagnosed cervicad neurdgia. His plan wasto prescribe the patient with diazepam to

relax her muscles, and induce deep. The patient was very upset and concerned with the pain she
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was having. She complained of having difficulty deeping. Dr Bell prescribed diazepam and
acupan tablets. He gave her a continuing prescription for digesic tablets for pain, for filling the

following day.

AS there was no pharmacy open at thet time, Dr Bl was obliged to dispense medication to the
patient. He did this after explaining the nature of the medication that he was giving the patient,
the purpose of the medication, and the Side effects as set out in paragraph 2.10. He placed two
30 mg acupan tablets (one dose of 60 mgsfor that night if necessary) and six 10 mg diazepam
tablets (for three nights 20 mg dose per night), in an unlabelled [smal re-sedable type] plagtic
bag. Dr Bell told his patient to take two of the blue tablets (diazepam) that night and if in an
hours time she was not feding better then to take two of the white tablets (acupan). Dr Bell then
told the patient to take two more blue tablets the following night and if necessary then to take the
find dose the night after that. The patient understood these ingtructions. [Dr Bell did not sdl the

drugs to the patient].

IN relation to the diazepam tablets Dr Bell named the tablet and gave a description of its Side
effects. Hetold his patient that diazepam was a muscle rdlaxant and that he had taken the tablet
himsdlf on one occasion, and that the effects that he noted included having wobhbly legs, feding
like he might fdl over, and with difficulty focusng. He advised the patient thet the object of taking

diazepam was to hdp her difficulty deeping.

BECAUSE the patient was in consderable pain, Dr Bell aso prescribed acupan. Thisis a
sronger painkiller and he advised the patient of the name of the painkiller and that that medication

should only be teken if shewas ill in pain an hour after having the diazepam.
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DR Bdl advises the Tribund that dispensang of medication in the practice was a nightly
occurrence. Mogly patients would be given tablets to take in the dlinic with a script for the next
day. With drugs like diazepam the patient would be given a dose to take once they had returned
home with a script for the following day. Giving more than one dose to a patient to take home,
would be unusud. His practice at that time was with one dose for the night to give written
indructionsif he thought thet the patient had not understood hisingructions. He has subsequently

changed that practice and gives written ingructions with medication.

THE Hedth & Disability Commissioner’s Office received the patient’s complaint in reation to
this particular matter on 9 December 1996, two days following the consultation. The Hedth &
Disability Commissoner issued her provisond opinion in April 1998. Dr Bel was charged with
abreach of the Medicines Regulationsin April 1999. Other matters were investigated which did
not result in charges. Some of the dday in laying a charge was caused by a dispute between Dr
Bdl and the Commissioner asto her interna procedure and her process of referrd to the Director
of Proceedings. Further, the Director of Proceedings did not receive the Hedth & Disability

Commissoner’sfile until March 1999.

DR Bdl acknowledged in his letter of response to the Hedth & Disability Commissioner on 10
March 1997 that he should have labelled the plastic bag. He has subsequently dtered his
practice, provided awritten gpology to the patient, and re-read the provisons of the Medicines
Regulations. A copy of the Commissioner’s opinion has been placed on Dr Bdl'sfile at the

Medica Council.
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3.2

3.3

EVIDENCE OF DR BELL:

IN referring to his note of his consultation with the patient, which is part of the agreed bundle of

documents provided by the Director of Proceedings, he noted in his note under the heading

“ Medication given” a plan to give one dose of acupan and one dose of diazepam. Having

subsequently noted under “ Plan” , that he had increased the dose of diazepam to three nights

worth, he is unclear now, why he did this, as the consultation occurred two and a hdf years ago.
Noting that 7 December 1996 was a Saturday night, he may have increased the planned dose,

to attempt to assst the patient over the weekend.

PARAGRAPH 12 of the Agreed Statement of Facts sets out his practice a the time he saw the
patient. His practice a that time, was to issue one dose with script for the next day, and written
indructions only if he consdered a patient had not understood his ingtructions. With drugs like
diazepam and a dosage of 20 mgs, his usud practice is to ask the patient what they have
understood him to say. Giving more than one nights supply would be unusud, and written
ingructions usua. He cannot remember why he did not on this occasion. It seemslikely that as

hisorigind plan was to give one nights supply, that he went with hisusua practice for one nights

upply.

NIGHT work in dinicsisonly occasond work for him now. More commonly he worksfor a
house vigiting service. He carries smal plagtic bags and a container of sticky labels and labels
any medication he hands out that is not used in his presence. With regards to night clinic work,
al medication given to paientsto take a homeis now labelled. Hispast usud practiceis or was

common practice amongst other night doctors, severa of whom he has asked.



4. SUBMISSIONS:

4.1 IN brief summary the principa submissions made by the Director of Proceedings were:

@
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(4)

Medicine is poison particularly if used ingppropriately. It isextremey important that the
correct dose and frequency istaken by a patient. Simply telling a patient what medicine
isto be supplied, its nature, the dose and frequency, is not enough. It isvitd thet the name

of the medicine, its dose, and frequency be recorded in writing.

Failure to comply with Regulation 23 of the Regulations, and in particular failing to write
down the name of the medicine, its dose and the frequency, is an extremely irresponsible
act on the part of the practitioner. No reasonable medica practitioner would provide a
patient with unlabelled medications, particularly medicines as potent as those supplied by

Dr Bdll.

Whilgt neither the Medicd Council of New Zedand nor the Ministry of Hedth have
published any guidelines for doctors supplying medicine, to labe medicines and the

required dose and frequency is so fundamenta that guidelines are not required.

By falling to record the name of the drug and dose and frequency of the dose, Dr Bell has

conceivably placed the safety of amember of the public at risk.

4.2 AGAIN in brief summary the principad submissions made by Ms Gibson on behdf of Dr Bell

WEYE!
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(1) Itisclear that while Dr Bell did not re-label the re-sedable plagtic bag that he gave his
patient, he did in dl other respects, comply with Regulation 23 of the Medicines
Regulations 1984. He:
(@ Identified and named for the patient, the medications diazepam and acupan.
(b) Both he and the patient were aware of the patient’s name, and the doctor’s name
and the name of the surgery
() Thepatient and the doctor both understood that the medication was for interna use,

the dose of the medication to be taken, and the frequency of that dose.

(2) Inaddition:
(@ Dr Bdl issued the medication in are-sedlable plagtic bag, that complied with the Act
and Regulations.
(b) Dr Bdl did not sel the medicationsto his patient. He gave adose for adminidration
(in respect of the acupan) and thiswas dso initidly his plan for the diazepam tablets.
(¢) Inaddition to the requirements of the Medicines Regulaions 1984, Dr Bell provided

an explanation of the Sde effects of the medication.

DISCUSSION AND FINDING:
ALTHOUGH thereisan Agreed Statement of Facts, the Tribund must determine in relaion to
the charge and in relation to each particular of the charge, whether the facts dleged have been

proved to the required standard.

| F proved, the Tribuna must go on to determine whether the conduct established by the proven

facts amounts to conduct unbecoming which reflects adversdy on fitness to practise medicine.



5.3

5.4

5.5

5.6

6.1

6.2

THE onus of proof rests on the Director of Proceedings. She must discharge this onus on the
evidencethat she cdls. The evidence before the Tribund is essentidly an Agreed Statement of

Facts together with Dr Bdll’ s brief of evidence.

IT isclear from the Agreed Statement of Facts that Dr Bell did not comply with Regulation 23
of the Medicines Regulaions 1984. The Director of Proceedings clarified that Dr Bell failed to
label the medication and record the name of them and the dose and frequency that the patient

was required to take them.

IT isasmple enough finding for the Tribuna to make, which it does, that Dr Bl did not comply

with Regulation 23 of the Medicines Regulations 1984.

IT isnow necessary for the Tribund to determine whether the established conduct warrants the

meaking of adetermination that Dr Bell should be disciplined.

DETERMINATION:
THE Director of Proceedings submitted that if one considers the purpose of Regulation 23 then

the error is one for which the practitioner should be disciplined.

THE Director of Proceedings said she acoepted that if Dr Bdll had complied with the naming or
describing the nature of the medicine supplied, and had recorded the dose and frequency of
doses but failed to comply with the rest of the Regulation, then thiswould be an error, but not one

judtifying disciplinary action. The Director of Proceedings argued that in this ingtance Dr Bell
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upplied diazepam and acupan which are potentialy abusive drugs and have adregt vdue. Given
these factors the Director of Proceedings argued there is an even higher duty on a medica

practitioner to fundamentaly comply with the Regulations.

M S Gibson helpfully noted that a breach of Regulation 23 isnot of itsdf an offence pursuant to
the Medicines Regulations 1984. Offences pursuant to those Regulaions are identified at
Regulation 64. Every person who commits an offence againg the Regulations is liable on

summary conviction to afine not exceeding $500.00.

DR Bdl has been charged with a breach of the Regulations. That breach isthe action that the
Director of Proceedings says warrants afinding of conduct unbecoming as reflecting adversely
on fitness to practise medicine. In Ms Gibson’s submission no other matter can be taken into
account by the Tribuna. Does a breach of the law automatically attract disciplinary sanction?

Ms Gibson argued the answer is no, because it is clearly a question of degree.

IN respect of aconviction, the Tribuna only has jurisdiction (Section 109 of the Act) to look into
the detalls of that conviction if the conviction has been for an offence punishable by imprisonment
for aterm of 3 months or longer and the circumstances of the offence reflect adversdly on the

practitioner’ s fithess to practise medicine.

WE accept there is some relevance in Ms Gibson's submission, because of the way the charge
is framed, and the assumption that a breach of the Regulations must dmost automatically bring
disciplinary sanctions, that the Medica Practitioners Act 1995 illudtrates that a breach of the law

does not bring automatic disciplinary sanction.
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THERE are now a humber of Decisons defining conduct unbecoming, and more recently

“ reflecting adversely on the practitioner’ s fithess to practise medicine” . (Therider).

THE most commonly referred to ruling setting out the essentia features of conduct unbecoming
was made by Elias J (as shethen was) in B v Medical Council (High Court, Auckland, 11/1996,
8 July 1996) at p 15:

“Thereislittle authority on what comprises "conduct unbecoming.” The classification
requires assessment of degree. But it needsto be recognised that conduct which attracts
professional discipline, even at the lower end of the scale, must be conduct which departs
from acceptable professional standards. That departure must be significant enough to
attract sanction for the purposes of protecting the public. Such protection is the basis
upon which registration under the Act, with its privileges, is available. | accept the
submission ... that a finding of conduct unbecoming is not required in every case where
error isshown. To require the wisdom available with hindsight would impose a standard
which it isunfair to impose. The question is not whether error was made but whether the
practitioner's conduct was an acceptable discharge of hisor her professional obligations.
The threshold isinevitably one of degree. .... The structure of the disciplinary processes
set up by the Act, which rely in large part upon judgment by a practitioner's peers,
emphasises that the best guide to what is acceptable professional conduct is the standards
applied by competent, ethical, and responsible practitioners. ...”

FROM this statement three basic and essentid principles emerge:

(& Thedeparture must be sgnificant enough to attract sanction for the purposes of protecting
the public.

(b) A finding of conduct unbecoming is not required in every case where error is shown.

(c) Thequedtion is not whether error was made, but whether the practitioner’ s conduct was

an acceptable discharge of hisor her professiond obligations.
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THE rider has been the subject of a Decison in the Digtrict Court, Doogue DCJ Complaints
Assessment Committee v Colin David Mantell District Court Auckland NP 4533/98 7 May
1999. At page 16 His Honour says.
“ The focus of the enquiry is whether the conduct is of such a kind that it puts in issue
whether or not the practitioner whose conduct it is, isa fit person to practise medicine. In
order to satisfy the requirements of the rider, it is not necessary that the proven conduct
should conclusively demonstrate that the practitioner is unfit to practise. The conduct will
need to be of a kind that is consistent with what might be expected from a practitioner
who acts in compliance with the standards normally observed by those who are fit to
practise medicine. But not every divergence from recognised standard will reflect
adversely on a practitioner’ sfitness to practise. It isa matter of degree.”
M S Gibson submitted that the Director of Proceedings has not discharged the onus of proof.
She argued the Director of Proceedings has sought to rely only on the non-labelling asthe basis

for disciplinary proceedings.

WE note that no evidence was led by the prosecution as to the level of divergence from
recognised standards. The Director of Proceedings did not present us with an expert witnessin
accident and medicad work to say everyone automatically writes labels. The Director of
Proceedings case is that because Dr Bdll did not write alabd, therefore he is guilty of conduct

unbecoming which reflects adversdy on hisfitness to practise medicine.

ALTHOUGH the Director of Proceedings submitted that no reasonable practitioner would have
done what Dr Bell did, this is somewhat & odds with a letter received in evidence from Ms
Gibson, being aletter addressed to her dated 21 June 1999 from Dr Richard Hulme, the Medicdl
Director of Westcare Accident & Medicd Clinicsin Auckland. Dr Hulme explained if he issues
one dose of a medication only, he does not usualy label this and he said he did not redise this

was alegd obligation. In Dr Hulme s experience, the requirements of the Medicines Regulations
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are not well understood by medica practitioners, asthey are not usualy required to supply any

medi cation without prescriptions, in contrast with pharmacigts.

DR Bdl’sevidence wasthat hisusud practice at the time has now changed, and that he cannot
now remember two and a haf years after the event, why he increased his initia planned

adminigration dose of diazepam.

IT isclear to usthat in relation to the diazepam Dr Bdl made a mistake which was a odds with

his usua practice a thetime.

THERE may 4ill be widespread ignorance of the Medicines Act and Regulations. It is noted
that the Ministry of Hedth has not issued any prescriber information about Regulation 23

specificdly inthelast 7 years.

WE note that Dr Bl had complied with al matters set out in Regulaion 23, in verbd form, and
the patient understood this. As Ms Gibson rightly observed, non-compliance with Regulation 23
of the Medicines Regulationsis not adrict ligbility offence. The Tribuna must be clear thet there
has been a sgnificant departure from accepted professona sandards significant enough to atract
sanction for the purpose of protecting the public. The Tribund is not satisfied thisis so in this

case.

SUPPORT for our conclusion thet thisis not an appropriate case for disciplining Dr Bdll can be

drawn from B v Medical Council and CAC v Mantell (both supra)
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WE do not congder that the departure in Dr Bdl’'s case is sufficiently significant to attract

sanction for the purposes of protecting the public.

CERTAINLY Dr Bdl'sfalureto comply in al regpects with the requirements of Regulaion 23
was an error of omission on his part. However, as was made clear in B a finding of conduct

unbecoming (as now datutorily qualified) is not required in every case where error is shown.

LIKEWISE aswas darified in Mantell, not every divergence from recognised standards will
reflect adversely on a practitioner’ sfitness to practise medicine. In this caseit is the judgment
of the Tribunal, of whom three members can be seen as Dr Bdl’s peers, that the degree of
divergence from recognised standards is not of a sufficient degree that it reflects adversely on
fitness to practise medicine. In this respect a pertinent observation was made by Mr Budden,
the member representing the public on this Tribuna, Mr Budden is a pharmacist by occupation.
He commented that it would have been another matter had Dr Bell not explained to the patient

the nature of the medication, its purposes and likely sde effects.

DR Bdl has st out for the Tribuna the changes he has made to his practice to ensure
compliance with the Medicines Regulations. These changes mean that there is no current issue
of protecting the public. Thisincident occurred on 7 December 1996. The patient’s complaint

was registered some two days later. 1n our view no action of adisciplinary nature is warranted.

AS wasindicated at the concluson of the hearing, the charge is dismissed.



DATED at Auckland this 21% day of July 1999

P J Cartwright
Chair

Medicd Practitioners Disciplinary Tribund
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