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1 THE CHARGE:

1.1  THE Director of Proceedings desgnated under Section 15 of the Hedth & Disability
Commissioner Act 1994 has reason to believe that a ground exists entitling the Tribuna to
exercise its powers under Section 109 of the Medicd Practitioners Act 1995 (“the Act”);
The substance of the ground believed to exi<t, and the particulars of the charge are:

“Take notice that pursuant to sections 102 and 109 of the Medica Practitioners Act 1995, the
Director of Proceedings charges that on or about 5 March 1997 whilst tregting his patient, Mrs,
Dr M being a Registered Medica Practitioner acted in such a way that amounted to

Professond Misconduct in that he provided services of an ingppropriate professona standard.

In particular he:
1. Faled to gppreciate the significance of the symptoms of a 23-week pregnant patient,
those being:
(@ 11 hoursof collicky infracumbilica pain;
(b) Painthat had been increasing in intengity and frequency, with the pain occurring
evey five minutes
(¢) Threeloose bowe maotions;
(d)  No nauseaor vomiting;
and/or

2.  Falledto consder athreatened miscarriage as a differential diagnosis,
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or

3.  Conddered a threstened miscarriage as a differentia diagnosis but failed to take
appropriate steps to confirm or exclude the differential diagnoss of a threstened
miscarriage;

and/or

4.  Falled to appreciate the sgnificance of the uterine fundus position;

and/or

5.  Faled to undertake or arrange for bi-manua pelvic and/or speculum examination of the
cavix;

and/or

6. Faledto arrange transfer of his pregnant patient to a hospital for further assessment.”

FACTUAL BACKGROUND:

THE charge againg Dr M arises out of a consultation he undertook with the complainant patient
on 5 March 1997. On that date the complainant attended at the xx Accident and Medica
Centre (“the Centre”) complaining of somach pains. The Centre was located just acrossthe
road from the complainants home. She had previoudy attended the Centre for minor
complaints, but had not previoudy seen Dr M. At the time of the consultation, the complainant

was gpproximately 24 weeks pregnant. It was her first pregnancy.

THE complainant’s general practitioner was located near to her place of work, but
goproximately haf an hour by car from her home. In any event, he no longer took on maternity
cases and the complainant’s lead maternity carer was xx Hospitd. A midwife had been
alocated to her but, at the relevant date, she was overseas and another xx midwife wasto be

dlocated to take over the complainant’s care until her return. In the course of her pregnancy,
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the complainant had attended xx for routine checkups and had been seen by her midwife and

adoctor on each occasion. She had not experienced any problems with her pregnancy.

XX had given the complainant information about her pregnancy including a booklet about
symptoms and what to expect during her pregnancy. xx is located in xx, esimated by the
complainant to be about 5 mins by car from her home. At 8.00 am in xx tréffic that is probably

somewhat optimigtic, but in any event, xx isardaively short distance by car from xx.

THE complainant presented a the Centre with a history of somach pains commencing at
goproximately 9.00pm the previous evening. By morning her husband had become sufficiently
concerned to urge the complainant to go to the doctor. He thought that she wasin labour and
arranged to stay at home for the day because he anticipated spending the day at the hospital
with hiswife. In contrast, the complainant did not think that the pains had anything to do with
her pregnancy, but she was concerned to find out if her pregnancy could be affected by

whatever was wrong with her.

THE complainant walked to the Centre but by this time was experiencing severe pains which
she described as “deep and hard cramps’. At one point in her journey to the Centre the pains
stopped her from walking, she was grunting and she had to hold on to the traffic pole to get
through the pain. Her husband followed her to the Centre and waited for her in the Reception

area. Her Centre name labd records an admisson time of 7.52 am.

BY thetime she was in the consultation room she was experiencing pains every 5 minutes or

30, and had to hold on to a chair grunting with the pain. Sherecdls Dr M entering the room,
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seaing her crunched over the chair, and he asked her if she*had something wrong”. Sherecalls

him thinking that she had something wrong with her legs or her feet.

DR M does not recdl seeing the complainant experiencing pains & any time during the
consultation which lasted about 15 - 30 minutes, dthough he has recorded in his notes that the
complainant “has bad stomach pains ... every 5/60". The complainant told Dr M that she
had somach pains snce the previous evening, increasing in frequency and severity, and that she
felt she had to push like she was going to the toilet. Dr M recorded “Moving bowels relieves

the pain for a short time.”

FOL L OWING his examination of the complainant, Dr M diagnosed gastroenteritis There was
goparently an epidemic of gastroenteritis around at the time, athough Dr M conceded that none

of the patients he had seen with thisillness had aso been pregnant.

HE gave the complainant a prescription and told her to drink as much fluid as possible and not
to eat. He dso said that because she was pregnant she should have ablood and urine test and
that if things got worse she was to contact him. At the laboratory which is adjacent to the
Centre, the complainant continued to experience strong cramping pains, to the extent that the
women daff members present were sufficiently concerned to ask her if she needed any

asssance.

THE complainant, with her husband' s assstance, returned to her home. She took the medicine
prescribed by Dr M and went to rest on her bed. Her pain became worse but she refused any
assgance or comfort from her husband, apparently because she was stisfied that she had gone

to the doctor and been told that she had gastroenteritis, she had taken the medicine prescribed
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and theillnesswould pass. She continued to fed astrong urgeto go to thetoilet. While shewas

on the tailet, her husband and her brother |eft the house to take the dogs for awalk.

THE complainant was by this stage pushing to relieve her pains, which had intensfied and
increased in frequency since the time she arrived & the Centre (alittle over an hour previoudy),
and while pushing felt something come out between her legs. She put her hands down and fet
some legs. Her baby arrived within seconds and was breething. The complainant gave the
baby mouth to mouth resuscitation. The telephone number for the Centre was on aform which
she had |eft nearby on her table so the complainant telephoned the Centre and a doctor and two
nursssimmediately came over to as3s. Thetime of attendanceis recorded in the complainant’s

patient record as 9.30 am.

THE complainant and her baby were taken to xx by ambulance. The baby died on the way
to the hospital. The complainant’s husband returned home to find a note telling him what hed

happened and that his wife wasin xx.

EVIDENCE FOR THE DIRECTOR OF PROCEEDINGS:
The complainant and her husband
BOTH the complainant and her husband gave evidence. Dr C J P Legthart, a Genera

Practitioner of Christchurch, aso gave evidence on behdf of the Director of Proceedings.

BOTH the complainant and her husband described the events of 5 March 1997. The
complainant described the pain she had as starting at about 9.00pm on the 4™ of March, and

feeling like period pains. She was unable to deep, but was not “in agony”. The complainant
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described herself as “pretty strong and [1] can tolerate pain. I’d say that | have got a high
pain threshold”. Her husband agreed with this assessment. It seems clear from her evidence
however, that by the morning of the 8" the complainant was experiencing a high leve of

intermittent pain, increasing in intengity and frequency. She had no nausea or vomiting.

THE complainant dso described afeding of wanting to push with the pain. She was spending
alot of time on the toilet and “when the pain came | would push asif | was going to pass
a motion and then the pain would seem to go away.” She also described the pain as
occurring “in my lower abdomen below my navel and above my pubic area.” She sad that
thisis how she described the painto Dr M. She said that she dso told him what had gone on
during the night, and thet she remembers telling Dr M about having to lean over the bed because
of the pain. She dso told him about feeling as if she needed to go to toilet, but that “nothing

would come”

SHE issure that she“did not underplay the pain.” In sgnificant respects, dl of this evidence
accords with the consultation notes made by Dr M. The complainant’s husband confirmed her
evidence to the extent that he had observed her overnight discomfort and pain, and her
obvioudy painful journey across the road to the Centre; to the |aboratory for tests, and their
return home. Perhaps most significantly since he had no medica background or knowledge

whatsoever, he thought that his wife “might be having contractions or be in labour”.

HE described his wife as “a very strong and independent woman”. However he had no
experience of pregnancy or |abour, and was obvioudy hestant about interfering in matters about

which he had no knowledge. He deferred to hiswife's belief that what she was experiencing
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had nothing to do with her pregnancy and, having persuaded her to go to the doctor, he was
resssured by Dr M’ s diagnosis of gastroenteritis - “1 was no longer worried because we had
the magic potion fromthe chemist so | knew | [now] just had to help A get home.” Once
home, his wife wanted to be left done, so he and her brother (who lived with them), left to go

for awak.

Dr Leathart

DR LEATHART isan experienced Generd Practitioner practising at the llam Medica Centre
in Christchurch. Between 1985 and 1997 he did some GP obstetrics, and he currently till does
shared antenatd care, but thet is a very smal part of his present practice. Dr Leathart was
asked by the Director of Proceedings to review the relevant documentary materid, including
al of the complainant’'s medical records reating to the events a issue, provided to him by the
Director of Proceedings, and to give his opinion regarding the episode of care which is the

subject of the charge.

I N reviewing the notes of the consultation, Dr Leathart gave evidence that the recorded history
of apatient who is around 23 weeks pregnant, with an 11 hour history of colicky (periodic)
infraumbilical pain; pain occurring every 5 minutes;, 3 loose bowd motions, no nausea or
vomiting, isahistory consstent with labour. It was Dr Leathart’s opinion thet “ on the basis of
that history alone ... a threatened miscarriage should have been considered as a
differential diagnosis’. Hewent on to Sate, “I note thereis no referencein Dr M’sclinical
notes to suggest threatened miscarriage as a differential diagnosis. Given the fullness of

the notes thisis surprising.”
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I'T was Dr Leathart’ s opinion that:

“Threatened miscarriage should be a differential diagnosisin any woman who is pregnant
and has abdominal pain of any sort regardless of the symptoms. A doctor must always
have a high level of suspicion of the possibility of something going wrong during the
pregnancy. Thereisawide variation of “ normal” in women's experiences of pregnancy.
Late miscarriage can occur with a woman feeling virtually no contractionsat all. The
crucial point, in my mind, isthat a doctor must always have a high level of suspicion of
the possibility of complications of pregnancy.”

DR Lesthart expressed his firm opinion that late miscarriage should have been a differentia
diagnosis and should have been ruled out by Dr M. Dr Leathart explained the mechanism of
“differential diagnosis’, which involves the doctor ranking possible diagnoses and then,
through a process of dimination carried on in the context of his dinica examination and findings,
confirming or excluding each of the possbilities. In answer to a question from the Tribund, Dr
Leethart sated that he would have ranked premature labour as“No 1” in terms of adifferentid

diagnosis for the complainant.

DR Lesthat stated thet, in his opinion, if Dr M did consider the possibility of miscarriage then
appropriate steps should have been taken urgently to either confirm or exclude that diagnosis.
He did not agree that the complainant’ s symptoms were such that gastroenteritis was the only
possible diagnoss. A vagind examination was the most important step which should have been
taken and if Dr M did not fed comfortable undertaking such an examination, or was uncertain
as to the advisability of doing S0, then he should have arranged either for a colleague to do o,

or arranged for the complainant’ s transfer to xx as a matter or urgency.

I T wasDr Leathart’ sopinion that: “ when a pregnant woman is experiencing regular pain
as described by [the complainant] it would be important to refer the patient to a

woman'’s hospital to have her assessed. This must be done as a matter of urgency



3.12

3.13

3.14

4.1

10

because if a woman isin premature labour or threatening a late miscarriage then there

isnotimeto lose.”

DR Legthart was dso of the opinion thet it was unreasonable for Dr M to send the complainant
for blood and urine tests and await the results before deciding if further management was
warranted. Dr Leathart conceded that even if the correct diagnosis had been made and the
complainant transferred to xx immediatdy, her baby may not have survived. However she
would have been spared the digtress of having a miscarriage at home aone and without any

waning.

Mr B

A gtatement of evidence by Mr B was submitted by consent. Mr B’ s evidence was that xx has
two assessment units available for pregnant women. \Women who are miscarrying their babies
are placed in one; the other is for women who are in premature labour. Both units are open
during the day, and oneis open 24 hoursaday. All xx GPs and Midwives should know about

the units.

XX will assess any woman, regardless of who refers her. The patient may request a referrd
hersdf. In an emergency Stuation, or if the woman's lead maternity carer is not availabdle, xx will

cary out theinitid assessment.

EVIDENCE FOR THE RESPONDENT:
Dr M
DR M isvocationdly registered as a genera surgeon, and combines his practice with agenerd

practice. He practices from rooms located at the Centre. He confirmed that the consultation
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of 5 March 1997 was the only occasion he had seen and trested the complainant. On that

occasion shewas afirs time or “wak in” patient at the Centre.

HE did not have a patient booked at the time, so he was asked to see the complainant. Dr M
gave evidence of his previous experience as superintendent of xx Hospitd, a position he held
from 1981 to 1991. During that time he was often asked to review patients who were admitted

to the surgicd ward with a threatened miscarriage.

DR M saw the complainant and reviewed her reported symptoms with her. He has recorded
hisfindingsin the notes of the consultation which were produced to the Tribund. The notesare
detaled; Dr Leathart referred to the “fullness of the notes’, and Dr C, who gave evidence on
behalf of Dr M, described them as“thorough”. Unusudly for proceedings such as this, the
most sgnificant aspect of the notesiswhat is not recorded, rather than what is. For example,
the notes do not indicate that Dr M considered elther premature labour or late miscarriage as
a differentid diagnods, nor do they record any findings which would suggest that he did

consder these possbilities but discounted them after examining the complainant.

IN addition to the symptoms and history aready referred to, the clinica notes record that the
complainant’ s pain was described as colic-like occurring every five minutes or 0. She had no
urinary symptomsor PV loss. Her blood pressure was 120/80, her pulse regular, and she was
not unduly distressed. Her abdomen was soft with mild tenderness in the upper right para
umbilica region. Her bowd sounds were normd. Dr M did not condder avagind examindion
was gppropriate because of the dte of the pain, the loose motions reported and the lack of any

PV loss.
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AT the time, there had been a mini epidemic of gastro-enteritis. He made the diagnosis of
gastroenteritis and arranged for urgent (i.e. areport would be received by fax later that day)
serum dectrolytes, full blood screen and midstream urine tests. He prescribed gastrolite to
increase hydration; advised her that he would telephone her to advise the results and to check

on her; and he would have told her to phone him if she got worse or if she had any concerns.

DR M dated that he did not believe the complainant was in labour because she had no PV loss,
bleeding or “show”. Thelocation of the pain was infraumbilica and mitigated againg premature
labour. The complainant had had three loose motions over the previous 12 hours but “no
contractions or bearing down” . It was his evidence that the complainant “at no time during

her consultation with me appeared to be in severe pain, nor did she advise me of that.”

Dr C

DR CisaGened Practitioner with a wide experience in clinical practice, and as an office
holder in severa professona organisations including aterm as Chairman of the xx Association.
He has been honoured for services to medicine in the community. Dr C gave evidence that, in
his opinion, while Dr M had clearly made an incorrect diagnosis, he did not consder that his

conduct fell below areasonable standard of practice, for anumber of reasons.

IN particular, he stated:
That he did not know why Dr M did not consider |ate miscarriage as the most appropriate
diagnosis, but that he had seen anumber of patients with gastroenteritisin the period of time

preceding his consultation with the complainant;
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The complainant’s high pain threshold may have mided him; and her soicism may have
caused the complainant to give amideading picture of the nature of her earlier pains,
It is not common practice for generd practitioners to document a list of differentia
diagnoses. Thisis sometimes done, but is not agenerd rule;
The usud practice is to formulate in one's mind a range of posshilities and then test
examination findings againgt the possibilities;
The most gppropriate course of action, had Dr M not been convinced the complainant had
gastroenteritis, would have been to arrange to transfer her to xx;
A vagind examination might have had its own risks, and the preferred course would have
been to transfer her to xx;
Late miscarriage is not a common condition;
Thereis awhole spectrum of the level of pain one gets with gastroenteritis from infrequent

episodes of pain to constant pain.

IN cross-examination, and in questions from the Tribunal, Dr C aso agreed:

Dr M got it wrong, but he was thorough in getting it wrong;

A pregnant woman presenting with abdomina pain should be treated with a high degree of
suspicion;

With hindsight, the findings reported by Dr M were congstent with |abour;

The absence of contractions would be an important Sgn excluding labour as a possibility;
Thefact of an outbregk of aparticular illnessisafactor doctors take into account in making
adiagnoss,

In the Stuation where the practice is located close to xx, and there is the prospect of

complications arigng and of drawing the wrong condusions from avagind examination, the
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most gppropriate course of action if apremature labour had been suspected would be to
refer the patient;

If he thought the diagnosis was gastroenteritis but the patient was pregnant he would have
pa pated for contractions, checked on the nature of vagind discharge and symptoms, and
probably sought an ultrasound examination;

If he had a pregnant patient, with “a small possibility” that she was in labour, he would

refer her.

Other evidencefor the respondent
A statement of evidence by Dr D was submitted by consent, as was aletter from Dr E. Both
of these atest to Dr M’ s professiond reputation, and to their opinions of Dr M as a careful and

diligent practitioner.

SUBMISSIONS:

Submissionsfor Director of Proceedings:

FOR the Director of Proceedings, Mr McCleland submitted that there was no doubt &t dl thet
when the complainant saw Dr M on the morning of 5 March 1997, she wasiin labour, and that
Dr M failed to make the correct diagnosis. These facts are sgnificant, said Mr McCldland,
when the Tribuna consders credibility issues and incons stencies between the evidence of the
complainant and her husband, and Dr M. The levd of pain that the complainant and her
husband described is “entirely in keeping with a woman in labour whereas Dr M’'s

attempts to downplay that painisnot.”
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IT wasthethrust of Mr McCldland' s submissons that Dr M did not consider the possibility
that the complainant was in labour. He made the diagnosis of gastroenteritis early in the
consultation, and failed to appreciate the sgnificance of the symptoms recorded by himin his

notes.

Mr McCldland concluded by submitting that Dr M’ s management of the complainant fell well
below the standards to be expected, and, as such, a finding of professona misconduct was
warranted. Thisisnot acase of ‘there but for the grace of God'. Dr M failed to carry out the
bascs. He consdered thisjust another case of gastroenteritis and was blinded by that. Dr M

made no attempt to exclude any other diagnosis, and that was not a‘mere error’ on his part.

Submissions on behalf of the respondent

FOR Dr M, Ms Gibson made submissions that were effectively in two parts. the first part
directed firg, a the Tribunal’s discretionary powersto (@) find a charge proven a a different
level to that nominated in the charge, and, (b) to amend a charge as provided in Clause 14 of
the Act. The second part of the closing submissions on behalf of the respondent was directed
at the maiters which Ms Gibson submitted the Tribunal ought to take into account in determining

the charge.

ASto thefirg part, it was Ms Gibson's submission that the Tribuna must find Dr M guilty of
the charge a the levd of professona misconduct, or not guilty. Ms Gibson submitted thet the
Tribuna may not smply find the respondent guilty a alower level of professona misconduct
unless it amends the charge in accordance with Clause 14, and that Clause requires that any

such amendment be made before closing submissions are heard. Ms Gibson submitted:
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“ The reason for that is as follows:

Pursuant to the MPA 1968 s.43, there was distinct power for The Tribunal or disciplinary
committee as it was then to find one of two charges so where practitioner was charged

with professional misconduct it was open to committee to find professional misconduct

or conduct unbecoming. That differs from your powers, in section 109 governing your

powers, you have the ability to make a finding on any level of charge but that does not

assume with respect that a matter can be referred upwards or downwards without

notification to the practitioner concerned and | take that inference from Clause |4 of the
First Schedule because Clause 14(2) anticipates the Tribunal will notify a practitioner of

any change in the charge and give that practitioner the option of making submissions
regarding whether or not he or she would be embarrassed in their defence by such a
change of charge.”

THE submissions in relation to the exercise of the Tribund’s discretionary power to find a
repondent guilty of professona misconduct a aleve different to the level nominated in the

charge will be dedlt with later in this Decison.

IN relation to the second aspect of her submissions, Ms Gibson warned of the dangers of
congdering events with the benefit of hindsght. The Tribuna must be careful not to Smply weigh
up on the balance of probabilities what it thinks the complainant told Dr M, and what Dr M
might have thought in turn. It must take into account the evidence presented to it in relation to

each of the Particulars of the charge.

IT was not the case that Dr M had a predetermined view that the complainant was suffering
from gastroenteritis, and excluded other posshbilities. The complainant's symptoms were
conceded by both of the clinicians who gave evidence to be consgstent with that illness, and on
that bass Dr M asked the right questions and did the right examinations. He did consider the
possibility that the complainant was in labour, but exduded it on examination. He got it wrong.
As such he is guilty of a mere eror, and ‘mere error’ does not conditute professiona

misconduct.
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BURDEN OF PROOF:

THE burden of proof is borne by the Director of Proceedings.

STANDARD OF PROOF:

IT iswdl-established that the sandard of proof in disciplinary proceedingsisthe civil sandard,
namely, that the Tribund must be satisfied on the balance of probabilities that the charge againgt
Dr M isproved. It is equaly well-established that the standard of proof will vary according to
the gravity of the dlegations, and the leve of the charge. The dements of the charge must be
proved to a standard commensurate with the gravity of the facts to be proved: Ongley v

Medical Council of New Zealand [1984] 4 NZAR 369, 375 - 376.

FINDINGS:

Finding No 1

I T was necessary for the Tribund to consder and to make determinationsin relation to al of
the submissions made by Ms Gibson because the mgority of its Members are satisfied, for the
reasons to be given, that the charge against Dr M is proven and that the conduct complained
of congtitutes conduct unbecoming a medica practitioner and that conduct reflects adversdy

on Dr M’ sfitness to practise medicine.

AS gated in paragraph 8.1 above, this Decision isamgority decison by the Tribunal. Also for
the reasons to be given, the Chair of the Tribund is dso satisfied that the charge is proven and
isin complete agreement with dl of the substantive findings made by the mgority. However the
Chair is satisfied that the conduct complained of congtitutes professona misconduct by Dr M

and would uphold the charge at thet levd.
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Finding No. 2

IN relation to Ms Gibson's submisson made in the first part of her closng submissions, the
Tribuna has determined that the well-established approach of the Professond Disciplinary
Committee and for the past three years this Tribund, that having found that a disciplinary
offenceis proven it is for the Tribund ultimately to determine the level a which the chargeis

established, is correct.

THAT approach has continued to be followed by this Tribuna established under the 1995 Act
in exactly the same way it was under the previous legidation. That approach is of course aso
subject to the Tribund observing the requirements of naturd justice, which requirementsindude
taking into account the requirements of Clause 14 of the First Schedule to the Act, and dl other

relevant statutory provisions.

REASONS FOR FINDINGS:

Finding No 1

IN accordance with the decison of the Court of Apped in Duncan v MPDC [1986] 1 NZLR
513, the Tribund, when presented with a comprehensive charge, considered each of the
Particulars supporting the charge separately, and having made findings on each of them, then

went on to determine the overdl gravity of the misconduct in repect of which it found Dr M

quilty.

Particular 1: Dr M failed to appreciate the significance of the symptoms of a 23 week
pregnant patient, those being (a) 11 hours of colicky infra-umbilical pain; (b) Pain
that had been increasing in intensity and frequency, with the pain occurring every five
minutes; (c) Three loose bowel motions; (d) No nausea or vomiting.
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THE Tribund is satisfied that this Particular is proven. The most compelling evidence
supporting this finding in the Tribund’ s view is the written record of the consultation made by
Dr M a thetime. Both of the practitioners who gave expert evidence commented on the qudity
of the consultation note. Dr Leathart referred to it's “fullness’; Dr C described the record as
“thorough”. Dr M said that it was his practice to try to make sure that he wrote everything

down.

DR M does not recall seeing the complainant leaning on achair for support during an episode
of pain which occurred when she was in the consultation room. But he has recorded the
complainant’ sreport of “ bad stomach pains’, ther duration, their intermittent nature and thet

“xx islooking after pregnancy.”

THE Tribund finds that had Dr M appreciated the significance of the symptoms reported to
him, then he would have recorded that in the notes and taken a different course of action. For
example, when asked what he would do with the benefit of hindsght Dr M said that he would

contact xx and ask them to assess the complainant immediately.

IN thisregard, Dr M gave evidence of his experience as a surgeon and former superintendent
of xx Hospitd. In that capacity, he was often asked to review patients admitted to the surgica
ward with threstened miscarriage.  These were usudly patients in the firgt trimester of
pregnancy, but dso sometimes patients in thelir second trimester. He is therefore not
inexperienced in examining and tresting women whose pregnancies are a risk of threstened

miscarriage.
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DR M dso gave evidence that he had carried out numerous vaginad examinations on such
patients, as many as one or two a week over a 10 year period. Whether or not such an
examination was advisable in the circumgtances, Dr M is familiar with the nature of the inquiry

and examinations which are necessary when tregting patients for a threstened miscarriage.

BUT thereisamply no sufficient evidence to indicate that Dr M carried out any inquiry which
focussed on the fact that the complainant was pregnant and that was directed at investigating
the reported symptomsiin that context. All of his examinations and inquiries, reported both in
the notes and by the complainant, indicate that Dr M’s inquiry was of a more generd nature.
For example, the further tests he ordered were to ascertain whether or not the complainant had
any infection which might put her pregnancy a risk. He dso said that he consdered and

excluded appendicitis and peritonitis as possible diagnoses.

DR M spoke of aseeing ‘mini-epidemic’ of gastroenteritis among his patients. However, he
conceded that none of those patients had been pregnant and it is clear that he failed to atach
any dgnificance to that fact , and thus to treat the complainant any differently, or more
cautioudy, for that reason. Dr Leathart gave evidence that the “crucial point ... isthat a
doctor must always have a high level of suspicion of the possibility of complications of
pregnancy”’. Thisis especidly the case given that if complications do develop appropriate

action needs to be taken urgently. The level of risk to both mother and baby is extreme.

HOWEVER there is no sense of any such leve of concern on the part of Dr M, ether in the
conaultation notes or from the evidence relaing to the episode of careinitstotaity. He sent the

complainant to the adjacent laboratory for tests; he prescribed gastrolite, and said he would
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contact her later that day. Evidence was ds0 given to the Tribund attesting to Dr M’s
reputation as a careful and diligent doctor. The Tribund is satisfied thet there is no basis not to
accept that evidence, but acceptance of that evidence is aso areason for inferring that on this
occason Dr M smply falled to understand the significance of his patient’s symptoms. Had he
done o, the Tribuna has no doubt that he would have immediately arranged for the

complainant to receive the appropriate care.

ACCORDINGLY, and for dl of these reasons, the Tribund is satisfied that Particular 1 is
proved.

Particular 2: Failed to consider a threatened miscarriage as a differential diagnosis;
or

Particular 3: Considered a threatened miscarriage as a differential diagnosis but
failed to take appropriate steps to confirm or exclude the differential diagnosis of a
threatened miscarriage.

Particular 2

BECAUSE Paticulars 2 and 3 were expressed in the dternative, and because of the way in
which the evidence was presented, it was necessary for the Tribuna to consider Particulars 2
and 3 together. Having had the opportunity to observe Dr M giving his evidence, the Tribuna
issatisfied that he was a generaly credible witness. Also, the complainant was unable to recal
every detall of the consultation and of Dr M’s examination. Thisis, in the Tribund’s opinion

entirely understandable given the traumatic nature of the events and the passage of time.

DR M gave evidence that “it crossed his mind” that the complainant was in labour but he
exduded that diagnoss on the basis of hisdinicd findings, most notably, that her abdomen was

soft on papation; that the location of her pain was a* mild tenderness in the right para-umbilical
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region’ and that mitigated againgt labour; and thet “she had no contractions or bearing down

or PVloss'.

IN the absence of any evidence to the contrary, the Tribund finds that Dr M should be given
the ben€fit of the doubt in relation to Particular 2, and therefore determines that this Particular

IS not proven.

Particular 3
HOWEVER, there is nothing in the record that indicates that Dr M serioudy consdered
premature labour as a differentid diagnosis, or that he examined for and excluded such a

diagnosis on the basis of the findings referred to in paragraph 9.12 herein.

HAVING caefully reviewed the evidence given by both Dr M and the complainant, the
Tribund is satisfied that to the extent that Dr M did include premature [abour in his differentid
diagnods any such congderation was flegting, and he failed to take gppropriate sepsto confirm
or exclude the differentia diagnos's of a threatened miscarriage. To the extent that such a
diagnosis did ‘cross his mind' he did not accord it a high priority in terms of a differentid
diagnoss, and he discarded it early in the consultation. The aosence of any reference ether to
premature labour or a threatened miscarriage or to any of the symptoms Dr M said he relied
upon in excluding labour as adifferentid diagnossin the consultation notes militates agang any

other explanation.

THE Tribund accepts the evidence given by Dr C that adoctor may not dways record all of
the possble differentia diagnoses, nor the symptoms proving or excluding any one of them. But

inthis present case, involving a 23-24 week pregnancy and areport of ‘bad stomach pains
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the posshility thet the patient was in labour was an obvious differentia diagnoss, such that the
Tribund issatisfied thet it isfarr to infer that its omisson from the consultation record accurately

reflects Dr M’ s state of mind.

ACCORDINGLY, the Tribund is satisfied that the alegations contained in Particular 3 are

proven.

Particular 4 was withdrawn in the course of the hearing.

Particular 5: Failed to undertake or arrange for bi-manual pelvic and/or speculum
examination of the cervix.

THE Tribund finds that this Particular is not established. The onus of proving that such
examinations ought to have been carried out, and that the failure to carry out such an
examination is conduct which departs from acoeptable professond sandards, is on the Director

of Proceedings.

THE Tribund is sttisfied that Dr M’s decison not to carry out such examinations does not
condtitute an error or any such departure from acceptable professona standards. Taking into
acoount itsfindingsin relaion to Particulars 1 and 2, the Tribuna consdersthet isin unlikely thet
Dr M turned his mind to deciding whether or not a vagina examination of the cervix was
warranted. The Tribund has determined that he was satisfied early in the consultation thet the
complainant was suffering from gastroenteritis. In those circumstance, such examination would

not be indicated.

ON the bagsof the evidence of Dr M’sdinica experience, he was cartanly capable of carrying

out such an examination if he thought it necessary. There is aso good evidence to suggest that
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such an examination may have carried its own risks, and should have been carried out if at al
in amore controlled environment. Also, an ultrasound or other lessinvagve investigations might

have been preferred.

ACCORDINGLY, itisnot safefor the Tribund to assume that ather abi-pevic or agpeculum
examination of the cervix were the proper steps to be taken to exclude premature labour, and
thus to determine that the failure to carry out such investigations is culpable and ought to attract

the sanction of an unfavourable professond disciplinary finding.

Particular 6: Failed to arrangetransfer of [the complainant] to a hospital for further
assessment.

I N many respects, the Tribund findsthisto be the mogt sriousfailing on the part of Dr M. The
amplest and prudent step for him would have been to have arranged for the complainant’s
immediate trandfer, either by ambulance or car, to xx. Thisis especidly so given that he was
told by the complainant that xx were managing her maternity care; the hospital was close by,

and it had available 24 hr, specidist care.

NEITHER of the Centre or Dr M was equipped to ded with a premature labour, or a
sgnificantly pre-term baby. The Tribund is satisfied thet the failure to trandfer the complainant,
evenif only by car with her husband and by way of precaution or to rule out premeature labour,

condtitutes more than ‘mere error’ on the part of Dr M.

IN Dr Leathart’s opinion “when a pregnant woman is experiencing regular pain as

described by [the complainant] it would be important to refer the patient to a woman's
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hospital to have her assessed.” Hereferred to the urgency of doing this, and to consequences

of delay.

DR C aso, dthough obvioudy rductant to be criticad of Dr M, conceded thet even if there was
only a‘small possibility’ thet the patient wasin labour or experiencing complications with her

pregnancy, he would refer her for speciaist care.

THESE findings do not indicate any mere deferra on the Tribund’s part to the opinions of
either of the practitioners who gave evidence as to what would be acceptable professona
practice or what they might have done in Smilar circumstances. The finding as to whether or

not Dr M met areasonable sandard of careisfor the Tribund.

IN the context of the Tribund’ s finding in relation to this Particular, the statement of Gaudron

Jin Rogers v Whitaker [1992] 175 CLR 479, 493, is apposite:

“ The matters to which reference has been made indicate that the evidence of medical

practitionersis of very considerable significance in cases where negligence is alleged in
diagnosis or treatment. However, even in cases of that kind, the nature of particular risks
and their forseeability are not matters exclusively within the province of medical

knowledge or expertise. Indeed, and notwithstanding that these questions arise in a
medical context, they are often matters of smple commonsense. And, at least in some
situations, questions as to the reasonableness of particular precautionary measures
are also matters of commonsense.”

THE Tribund is satiffied that, even if only as a matter of commonsense, Dr M should have
referred the complainant to xx. Hisfailure to do so in the face of the risks to the complainant
if shewasin premature labour, which riskstragically transpired, congtitutes a serious omisson

by Dr M. Accordingly, the Tribund is setisfied that Particular 6 is established.
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Finding No 2

AT the condusion of the hearing day on 13 October 1999 the hearing was adjourned to enable
the Tribuna to deliberate and reach its decison pursuant to section 109 of the Act. It quickly
became gpparent that Ms Gibson' s submisson went to the heart of the Tribund’ s ddliberations,
both by its virtue of the issues it raised, but more relevantly in the circumstances of this case
when it became apparent thet there was a divergence of views amongst the Tribuna members,
with the mgority in favour of finding the charge established at alower leve than that nominated
in the charge, (professona misconduct (section 109(1) (b)). In her ord submissons Ms

Gibson gppeared to argue that this was a course which was not available to the Tribund.

ACCORDINGLY, the Tribund wrote to both Counsd and sought their written submissions
on the point. In Ms Gibson's case, to ensure that what she was asserting was clear to the

Tribunal, and, for the Director’s part, to afford her the opportunity to respond.

IN brief, Ms Gibson assarts that, by virtue of Clause 14 the Tribund can only amend a charge
during the course of the hearing. If the Tribuna chooses not to exercise that discretion, then the
Tribund must find the charge proved at the level nominated in the charge, or dismiss it, or,
amend the charge a any time “up until the issue of its decison” and notify the practitioner

concerned of any intended amendment and alow the opportunity of response.

THI S submisson is made on the basis that:
@ Section 43 of the 1968 Act specificaly provided that the [Committee] had the option
to find the charge made out a a levd of professonad misconduct or conduct

unbecoming;



27

(b)  Tha Act had no specific power to amend;

(© Clause 14 only permitsthe Tribuna to amend a charge during the hearing;

(d)  Itwould bein conflict with the NZ Bill of Rights Act 1990, and issues of naturdl judtice
if the practitioner was not advised of any amendment and not given any opportunity of

response.

9.33 IN reply, the Director’s pogtion isthat:
@ She agrees that the practitioner is entitled to be informed of any amendment, and that
has been donein this case;
(b) If the practitioner will be embarrassed in his or her defence then he or she should have
the opportunity to seek an amendment to prepare any further legal submissions,
(© There are no grounds to grant such an adjournment in this case because Dr M is not
prejudiced by afinding of offending at alesser leve then that nominated by the Director

because the nature of the Tribund’sinquiry is essentidly the same.

9.34 IN anticipation that the point may not be finaly determined by this Tribund, the reasonsfor its
determination are st out & some length. It goes amost without saying that thisis an important
point with significant implications for the Tribund. It is necessary to commence by reviewing
the nature of the determinations made by the Tribunal, and its purpose and function, both

generdly and in the context of this particular case.

10. FINDINGSOF THE TRIBUNAL IN TERMSOF CATEGORIES OF OFFENCES:
Professional Misconduct

10.1 DR M ischarged a the levd of professona misconduct. The test for professona misconduct
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is well-established. The most often cited formulation being that of Jefferies Jin Ongley v
Medical Council of New Zealand (supra):

“ Has the practitioner so behaved in a professional capacity that the established acts
under scrutiny would reasonably be regarded by his colleagues as constituting
professional misconduct? With proper diffidenceit is suggested that the test is objective
and seeks to gauge the given conduct by measurement against the judgment of
professional brethren of acknowledged good repute and competency, bearing in mind the
composition of the tribunals which examine the conduct. Instead of using synonyms for
the two words the focus is on the given conduct which is judged by the application to it
of reputable, experienced medical minds supported by a layperson at the committee
stage.”

IN Ongley v Medical Council of New Zealand (supra), the Court also held that:

“ The structure of the disciplinary processes set up by the Act which rely in a large part
upon judgment of a practitioner’s peers, emphasises that the best guide to what is
acceptable professional misconduct is the standards applied by competent, ethical and
responsible practitioners.”

THE Ongley test was formulated in the context of the 1968 Act, and in the context of the
common law of its time. In dgnificant respects, the Ongley test, with its reference to an
objective test, accurately presaged subsequent developments in the law of medical negligence,

particularly in Augtralia and Canada.

IN B v The Medical Council of New Zealand (unreported), HC 11/96, 8/7/96, Elias J made
it clear that it is now beyond doubt that the question as to whether or not a doctor has been
negligent or, in the professiond disciplinary context, if heis guilty of professona misconduct,
isan objective test and isto be determined by the trid judge or tribund. In that Decison, Elias
Jreferred to both Rogers v Whitaker [1992] CLR 479, and the Canadian case of Reibl v
Hughes [1980] 2 SCR 880 and confirmed the rejection in New Zedland of the so-cdled
Bolamprinciple (Bolam v Frien Hospital Management Committee [1957] 1 WLR 582) that

adoctor isnot negligent if he actsin accordance with a practice accepted e the time as proper
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by aresponsible body of medica opinion even if other doctors adopt a different approach.

ON the basis of both Ongley (supra@) and B (supra), both decisions given in the context of
professond disciplinary proceedings, and both on gppedl from specidist tribunds, the question
of whether Dr M’ s conduct is culpable, i.e. it is conduct which warrants afinding of professond
misconduct, is a question squarely for determination by this Tribund. While the evidence as
what other doctors would have done, or of acceptable practice generdly in the circumstances
which presented in this case, isauseful guide, perhaps even the best guide, it is no more than
that; such evidence must be weighed againgt the judgment of the trid judge or tribund, in this

case, apecidig tribund comprisng medica practitioners and lay persons.

AS was said by Gaudron Jin Rogers v Whitaker (supra):

“ The matters to which reference has been made indicate that the evidence of medical

practitionersis of very considerable significance in cases where negligenceisalleged in
diagnosis or treatment. However, even in cases of that kind, the nature of particular risks
and their forseeability are not matters exclusively within the province of medical

knowledge or expertise. Indeed, and notwithstanding that these questions arise in a
medical context, they are often matters of smple commonsense. And, at least in some
situations, questions as to the reasonableness of particular precautionary measures
are also matters of commonsense. Accordingly, even in the area of diagnosis and
treatment thereis, in my view, no legal basis for limiting liability in terms of the rule
known asthe“ Bolamtest” which isto the effect that a doctor is not guilty of negligence
if he or she acts in accordance with a practice accepted as proper by a responsible body
of doctors skilled in the relevant field of practice. That is not to deny that, having regard
to the onus of proof, “ the Bolam test” may be a convenient statement of the approach
dictated by the state of the evidence in some cases. As such, it may have some utility as
a rule-of-thumb in some jury cases, but it can serve no other useful function.”

IN a very recent judgment of the High Court of Audrdia, Naxakis v Western General
Hospital (1999) 73 ALJR 782, Gaudron J re-affirmed these comments. In Naxakis the
aopelant (aged 12 years a the time of his accident) was admitted to hospital with ahead injury.

Following aCT scan, aprovisiona diagnosis was made of subarachnoid haemorrhage. After
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admission the gppellant Igpsed into unconsciousness for five minutes. He suffered various other
symptoms, including muscle spasms. He was treated in hospital for several days. Two days
after discharge he suffered a burst aneurysm. The gppellant suffered serious and permanent

imparment.

THE appdlant brought an action in negligence in the Supreme Court againg the hospital and
the treating neurosurgeon. The Court held that on the available evidence it was open to the jury
to infer that the neurosurgeon did not give due consderation to the possibility that an aneurysm
was the underlying cause of the gppelant’s symptoms rather than the minor trauma. If the jury
had reached the conclusion that the neurosurgeon did not consder the possibility of the dternate
diagnoss of an aneurysm and the need for an angiogram, then the first step in etablishing

negligence would have been taken.

GAUDRON J stated:

“In accepting the submission that there was no case to go to the jury and directing the
jury to find for the defendants, the trial judge referred to the evidence in the case, and
noted that “ the overwhelming body of evidence pointed to the conclusion that Mr Jensen
was not at fault in persisting with his diagnosis of traumatic subarachnoid
haemorrhage” . Against that evidentiary background, it was significant, in his Honour’ s
view, that “ not one medical withess said that ... he ... would have ordered an angiogram
[and n] one suggested that the failure to order an angiogram was in any way open to
criticism” . On that basis, his Honour concluded that “ it ...[was] not ... open to the jury
to find that Mr Jensen was in breach of his duty to the plaintiff in failing to so order.”

HER Honour referred to Rogers v Whitaker (supra) and to the fact that she had “pointed out
that, at least in some situations, “ questions as to the reasonableness of particular
precautionary measures are ... matters of commonsense”. Her Honour went on to

determine that:

“In this case, the first question to be determined is, in essence, whether it was
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unreasonable for the hospital and Mr Jensen not to have taken the precautionary
measure of excluding other causes of the appellant’ s symptoms. And assuming there was
some evidence that there were steps that could have been taken to exclude other causes,
it was for the jury to form their own conclusion whether it was reasonable for one or
mor e of the steps to be taken. It was not for the expert withesses to say whether those
steps were or were not reasonable. Much less was it for them to say, as they were
frequently asked, whether, in their opinion, the hospital and Mr Jensen were negligent in
failing to take them.”

IN Naxakis there was evidence that ““all was not well, all was not as it appeared” and
that the pattern of bleeding revealed by the CAT scan was such asto “ raise the suspicion
that there may have been some other cause [ of the subarachnoid haemorrhage] ... than

simply a blow to the head. Critically, there was also evidence that “ if one did have a

suspicion of another cause, the logical thing would be to do a cerebral angiogram.”

ON the available evidence therefore it was open to the jury to determine that the neurosurgeon
did not give due congderation to the possibility of that there was dternate diagnosis, and if the

jury did so determine, “the first step in establishing negligence would have been taken.”

THE nature and purpose of this present Tribund’sinquiry differs from ajudge or jury’sin only
one sgnificant respect; it isastatutory body and as such its functions and powers are prescribed
by the Act. It isaso agpedidist tribund and, as Sated most succinctly in Ongley, the Tribund’s
“...focus is on the given conduct ... judged by the application to it of reputable,

experienced medical minds supported by... layperson[s] at the [Tribunal] stage.”

AS aspecidid, professond disciplinary tribund its primary responsibility is the protection of
the public and the maintenance of professona and ethica standards. In a court setting, having

found that the subject acts or omissons are culpable, the judge or jury then goes on to
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determine the degree of culpability (and sanction) in terms of the relief sought by the plaintiff,
wheress the Tribuna’s task is to assess culpability and to make its decison in terms of the

pendties provided in section 109 of the Act.

THE dassification of the conduct which warrants aprofessona disciplinary sanction “requires
an assessment of degree”’ by the Tribund. At the ‘end of the day’ (which in terms of section
109 is “after conducting a hearing on a charge laid under section 102") the Tribuna may
be satidfied that a charge is established on any of the grounds provided in section 109, and it
is open to the Tribund to find the charge established a a levd which is different to that

nominated in the charge laid under section 102.

THAT has aways been the case: refer Duncan v Medical Council (supra); Ongley v Medical
Council (supra); and B v The Medical Council of NZ (supra); et d. Inthe Tribund’s opinion,
the determination the Tribund is required to make under section 109 is quite digtinct from its
power to amend a charge a any time “during the hearing of any charge laid under section

102 of [the] Act”, as provided in Clause 14 of the First Schedule.

EQUALLY of course, the Tribunad may determine that the charge is upheld at a higher level
than that nominated in the charge. In which case, quite different consderations would apply.

In the unlikely event that the more serious nature of the conduct had not become evident in the
course of the hearing thereby requiring the charge to be amended in some way (Clause 14
would gpply), the Tribuna would be required to advise the parties thet it was satisfied that the
charge was established & ahigher level and invite the parties to respond by way of submissions,
or possibly to resume the hearing to give the respondent doctor an opportunity to defend such

afinding.
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10.18 SUCH course would be required, not by Clause 14, but by Clause 5 of the First Schedule to

11.

111

112

11.3

the Act, and the requirement thet the Tribunal “shall observe the rules of natural justice at
each hearing.” It being implicit that the requirement to observe the rules of natura justice
subsigts throughout the period of the Tribund’s jurisdiction to ded with charges laid under

section 102.

THE TRIBUNAL’'SPOWER TO AMEND CHARGES:

I T isthe Tribund’ s view therefore that Ms Gibson's submissons confuse the Tribund’ sright
to amend a charge (bearing in mind that the charge comprises dlegations, particulars and the
nominated level of the professona misconduct complained of), and the Tribuna’s power to
determine charges pursuant to section 109, and the common law. The ultimate determination
as to the leve a which the charge is proven is, and aways has been, a matter for the

professond disciplinary bodies, and their appellate courts.

THE Tribuna does not accept that section 109 of the present Act differsin any substantive way
from the provisons of section 43 of the 1968 Act as was submitted by Ms Gibson. Ms Gibson
concedes that the Tribund’ s predecessor, the Medica Practitioners Disciplinary Committee (the
Committee), had the option to find a charge made out at aleve of professona misconduct or

conduct unbecoming a medica practitioner.

UNDER the 1968 Act, there were three categories of offences for which a doctor could be
disciplined (those three categories are essentidly the same under the 1995 Act, the only
difference being the so-called rider attached to the lowest leve of charge, conduct unbecoming).

The only significant difference between the present Tribund and the Committeg, is thet the
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jurigdiction of the Committee included the option referred to in paragrgph 11.2 above. Only the
Medica Council could find a doctor guilty of the most serious charge, disgraceful conduct in
aprofessond respect. Divisond Disciplinary Committees (DDC) hed the least jurisdiction and
were confined to determining charges of conduct unbecoming only. The Chairman of the
Committee initidly determined which body should have jurisdiction over complaints as they

were received.

UNDER the‘split'’ hierarchy of disciplinary bodies provided under the 1968 Act, eech of the
Medica Council (viathe convenor of the Preliminary Proceedings Committee), the Committee
and the DDCs could refer charges ‘ upwards and ‘downwards & any of severd pointsin the

prescribed disciplinary procedures.

THEREFORE, under that regime with its myriad of options there was smply no need to
explicitly provide any of the disciplinary bodies with the power to amend charges. In practice,
charges could be ‘amended’ at severd pointsin the disciplinary process. Under the new Act
however, the Tribuna dedswith al charges, which are brought under section 102 of the Act.
Thus, section 109 is drafted in exactly the same terms as section 43 of the 1968 Act, with the
only difference being that section 109 takes into account the Tribunal’ s expanded jurisdiction

(i.e. compared to any of the previous disciplinary bodies).

THE issue therefore comes down to considering whether or not Clause 14 has the effect of
meaking the Tribund’ s powersin determining charges substantidly different from its predecessor
disciplinary bodies, specificaly from the Committeg's? On the face of it, if Ms Gibson's

submission is correct, Clause 14 and section 109 gppear inconsstent. On the basis of Ms
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Gibson's submission, Clause 14 requires the Tribund to [pre-]determine “ during” the hearing
if achargeis proven (or is likdly to be proven) and a what levd. If it was stisfied that the
chargeis proven (or may be proven) a aleve different to that nominated in the charge brought
to the Tribuna under section 102, it would have to notify the parties and give them the
opportunity to respond befor e it has had an opportunity to deliberate, and befor e the hearing

is concluded.

SECTION 109 however, requires thet the Tribuna only determine which ground (or category)
it is satidfied the offence falswithin after conducting a hearing on acharge laid under section
102. By virtue of section 109, the Tribund’ s determination of the category of misconduct that
the offence fadls into is an integra part of it's jurisdiction, and, the Tribuna suggests, dso is

intringc to its purpose and function.

BY section 5(h) of the Acts Interpretation Act 1924 (now superceded by the Interpretation Act
1999), every schedule or appendix to an Act “ shall be deemed to be part of such Act”. As
such -

“they must be read together with the rest of the Act. The provisions of the schedule can
assist in interpreting the rest of the Act, and vice versa. If there is any inconsistency
between the provisions of the schedule and the provisions of the rest of the Act the Court
will doubtless reconcile that inconsistency as best it can. However, there is some
authority, none of it very recent, that in the event of inconsistency the provisions of the
main part of the Act prevail.” Burrows, Satute Law In New Zealand, p.204 (1992) citing,
Arnerich v R[1942] NZLR 380 at 385 per Myers CJ;, and Dominion Council of of
Commercial Gardeners Ltd v Registrar of Industrial and Provident Societies [1951]
NZLR 842 at 844 per Hay J.

HAVING carefully consdered the submissions by both parties, the Tribund is stisfied thet the
gpparent inconsistency can be reconciled by carefully reading both the 1968 and 1995 Acts

together. By codescing the previoudy rddively digointed disciplinary regime into one
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jurisdiction, the legidature removed the means by which charges could be referred upwards and
downwards by (and to) the different disciplinary entities. The practical effect of its expanded
jurigdiction is that only the Tribuna can “amend’ or change charges by adding or deleting

dlegations or particulars once the charge is brought within itsjurisdiction.

I T was therefore necessary to give the Tribund the power to amend charges, becauseitisthe
only body that can do so once acharge is presented, and it may be necessary to do this during
a hearing when evidence may emerge requiring such amendment. Previoudy, “ either before
or after a hearing is completed, [the Committee] may form the view that the allegation
should more properly be considered as one of “ disgraceful conduct in a professional
respect” . In those circumstances the [ Committee] shall cease to inquire or deal with the
charge and refer it to the secretary of the [ Council] (refer s43(1))”; Callins, Medical Law

In New Zealand, (1992), p 225.

STANDING back and looking at the nature of the Tribund’sjurisdiction and the disciplinary
regime provided under the Act, the purpose of Clause 14 becomes quite clear. Its placement
in the First Schedule, rather than in the main part of the Act, clearly indicatesthat Clause 14 is
intended to inform the operation of main provisions, including section 109, not to dominate or

change ther function or operation in any substantive way.

I T aso important to point out two things:
(@  With the exception of being in jeopardy of being struck off the medica register if found
guilty of disgraceful conduct, the pendlties a practitioner is exposed to under section

109(1)(a), (b) and (c) ar e the same. Submissions as to penalty are a separate matter



37

and are sought, received and congdered by the Tribund only after a practitioner isfound
quilty; and
(b) Clause14isan abbreviated verson of section 43 of the Summary Proceedings Act

1957 (SPA).

11.13 TWO consequencesflow fromthese. Firg, the Tribuna consdersthat both the fact and nature
of the abbreviation are Sgnificant; and, secondly, a practitioner is given the opportunity to meke
submissons to the Tribund regarding pendty after itsinterim decison announcing its findings
is released and the Tribuna takes these consderations into account before it makes its final

decison.

11.14 1T isthe Tribund’s view that the abbreviated form reflects the following:

firg, the fact that the Tribund’s jurisdiction is a civil jurisdiction, it is not a crimind
jurisdiction, and it's specidi<t, quasi-judicid nature;

secondly, that notwithstanding that a charge may be amended (except if amended up to
disgraceful conduct and such amendment would be caught by Clause 5 (3) and/or Clause
14) a practitioner is liable to the same pendties no matter what grounds the Tribund is
satisfied are relevant; and,

thirdly, the abbreviated form alows Clause 14 to operate consstently with the Tribund’s

power to determine charges provided in section 109 of the Act.

11.15 THE Tribund condders that if the legidature had intended the Tribund’s powers to amend
charges to operate and be subject to adl of the requirements set out in section 43 of the SPA
it could smply have incorporated that section into the Act, either asaprincipa provison of the

Act, or in Clause 14.
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AS Ms Gibson has pointed out in her submissions, section 43 SPA includes express safeguards
as to the process to be adopted after the amendment of a charge, including the entitlement to
re-plead; the entitlement to an adjournment and the entitlement to cross-examine or re-examine
witnesses whose evidence has dready been given. None of these provisons are included in
Clause 14. In contragt, Clause 14 smply provides that, the Tribund may, inits discretion, if it
isof the opinion that the practitioner may be embarrassed in his or her defence by reason of an

amendment made during the hearing, adjourn the hearing.

FOR example, if during ahearing, evidence is given of fresh dlegations or of possble offending
that is not particularised in the charge before it, or becomes apparent that a charge should be
amended upwards in terms of its gravity, then it islikely that either the practitioner would seek
an adjournment, or the Tribund itsalf may adjourn the hearing to give the practitioner afarr and
proper opportunity to defend the new dlegations or the more serious charge. Thiswould gpply
especidly if a charge was amended upwards to disgraceful conduct with potentia for the

practitioner’s name to be removed from the medicd regigter.

THAT isquite adifferent Stuation to the Tribund’ s right, under section 109, to determineif a
chargeis proven, and the leve of offending. A practitioner is unlikely to be embarrassed if he
or sheisfound guilty a alesser leve of offending than that at which he or she was charged, and
in any event it has dways been the case that practitioners, and their counsd, defend charges on
the bags that either the practitioner is not guilty of the charge, or if guilty, isguilty of offending
a alower leve of the categories of charges, B v The Medical Council of NZ (supra), i.e. that
‘at the end of the day’ the level of offending is a matter of an assessment of degreeand isa

matter for the Tribuna to decide.
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THE Tribund notes aso that under the previous Act, the practice was that charges were laid
in the dternative. Thusit was explicit from the outset that a practitioner was exposed to the
range of charges available. When the Tribuna was establishing its procedures submissons were
made to the Tribund that this practice was unfair, and that a single category of professond
misconduct should be nominated. The Tribuna accepted those submissions and directed that,
in future only one category of offence should be nominated. It may be that that decison, made
under Clause 5 of the Act, should be revisited to permit chargesto be laid in the dterndive to

more accurately, and fairly, reflect the purpose, intent and operation of the Act.

ON the basis of the foregoing anayss, the Tribuna does not accept Ms Gibson’s submission
that if it is stisfied after conducting the hearing on a charge, that the practitioner is guilty of a
professond disciplinary offencein a category lower than that nominated in the charge brought

under section 102, it is obliged to notify the practitioner, or any other party, and give them an

opportunity to respond.

THE Tribund is satidfied that the terms of section 109 quite clearly anticipate and provide thet,
after conducting a hearing and if it is“satisfied”, it may find that amedica practitioner is guilty
of professona misconduct on any of the grounds provided in section 109 (1) (&) (b) or (c), or
any of the other grounds which may have given rise to the charge, subject of course to the

requirements of natural justice.

11.22 ANOTHER factor supporting this andysis is the relationship between sections 103 and 109.

Section 103 expresdy distinguishes between:

“s.103(2)(b) ... such particulars as will clearly inform the practitioner of the
substance of the ground believed to exist [entitling the Tribund to exercise its
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powers under section 109];
ad

“s.13(1)( ¢ ) Specifying the particulars of the charge”.

THUS, there are required to be provided in anotice of a charge, both particulars as to “the
ground believed to exist” (i.e. such existence or otherwise being a metter for the Tribund to
determine “after hearing” the charge), and “the charge’ - Parliament must have intended for
there to be a difference for the two, and for “the ground believed to exist” to be entirely a

matter for the Tribuna in terms of section 109.

| F thet isthe case, then the operation of Clause 14 is even more dearly confined to amendments
which become necessary “during the hearing”. Sections 103 and 109 are entirely congstent.
In section 103, the ground is a discrete issue, its existence or otherwise is unresolved; being a
matter for ultimate determination by the Tribund, by virtue of section 109, “after conducting

a hearing on a charge” .

IN arecent case, CAC v Chan, Decison No 94/99/39C it was aso submitted that the
Tribund mugt be satidfied that the charge is proven at the level nominated, or dismissit. In that
case however, the submission was accompanied by Counsel’ s concession thet, as amatter of
principle, it was open to the Tribuna to find the charge proven a any levd, but the Tribund
should discourage charging at the highest levd if that technique was used as a de facto way of

laying charges in the dterndtive.

IN that case, the Tribuna found that the Act required CACs and the Director to “frame an

appropriate charge” and any such adoption of the practice of charging at the highest leve
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regardiess of whether or not that was gppropriate in the circumstances of the aleged offending
would amount to a breach of the relevant sections of the Act, and/or otherwise to an abuse of
process, and there were remedies available to practitioners both within the Tribuna’s

jurisdiction and in the courts generdly, by way of redress.

CONDUCT UNBECOMING THAT REFLECTS ADVERSELY ON A
PRACTITIONER'SFITNESSTO PRACTISE MEDICINE:

THERE are now anumber of Decisons defining what condtitutes “ conduct unbecoming” and,
more recently “conduct unbecoming [which] reflects adversely on the practitioner’ sfitness to
practise medicing’, the so-called “rider”. The most oft-cited formulation under the previous
Act isthat sated by EliasJin B v The Medical Council of NZ (supra), at p.15:

“ Thereislittle authority on what comprises "conduct unbecoming.” The classification
requires assessment of degree. But it needs to be recognised that conduct which attracts
professional discipline, even at the lower end of the scale, must be conduct which departs
from acceptable professional standards. That departure must be significant enough to
attract sanction for the purposes of protecting the public. Such protection is the basis
upon which registration under the Act, with its privileges, is available. | accept the
submission ... that a finding of conduct unbecoming is not required in every case where
error isshown. To require the wisdom available with hindsight would impose a standard
which it isunfair to impose. The question is not whether error was made but whether the
practitioner's conduct was an acceptable discharge of hisor her professional obligations.

Thethreshold isinevitably one of degree. .... The structure of the disciplinary processes
set up by the Act, which rely in large part upon judgment by a practitioner's peers,

emphasises that the best guide to what is acceptable professional conduct is the
standards applied by competent, ethical, and responsible practitioners. ...

FROM this statement three basic and essentid principles emerge:

(&  Thedeparture must be sgnificant enough to attract sanction for the purposes of protecting

the public.

(b) A finding of conduct unbecoming is not required in every case where error is shown.
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(c) Thequestion is not whether error was made, but whether the practitioner’ s conduct was

an acceptable discharge of hisor her professiona obligations.

THE rider has been the subject of a Decison in the Digtrict Court, Doogue DCJ Complaints
Assessment Committee v Colin David Mantell Digtrict Court Auckland NP 4533/98 7 May
1999. At page 16 Judge Doogue stated:

“ The focus of the enquiry is whether the conduct is of such a kind that it putsin issue
whether or not the practitioner whose conduct it is, isa fit person to practise medicine.
In order to satisfy the requirements of the rider, it is not necessary that the proven
conduct should conclusively demonstrate that the practitioner is unfit to practise. The
conduct will need to be of a kind that is consistent with what might be expected from a
practitioner who acts in compliance with the standards normally observed by those who
are fit to practise medicine. But not every divergence from recognised standard will
reflect adversely on a practitioner’ sfitnessto practise. It isa matter of degree.”

IN this regard, and in relation to Finding No. 2 of this Decison, it is revant to record the
obsarvations made by Smdllie Jin Lake v The Medical Council of New Zealand (HC 123/96
Auckland Registry, 23/1/98:

“ Afurther related issue is whether, if the matter isto be judged upon the basis of what
colleagues would have reasonably regarded as*“ conduct unbecoming” , does that relate
to the views of the members of the MPDC and the Medical Council - even if, asin this
case, they had no or limited obstetrical expertise - or to the general body of the
profession or to the views of other specialistsin the same area? Gallen J addressed that
guestion in Faris v Medical Practitioners Committee [ 1993] 1 NZLR 60 as follows:

“Mr Gendall raised a subsidiary matter as to whether the fixing of
standards by the medical peers of persons subject to charges, refers
to the disciplinary committee or to the wider body of practitioners.
The answer to that | think is that the disciplinary committee isto be
regarded as a representative body. It would be impracticable and
undesirable to endeavour to set standards by some kind of
referendum. Those standards must be fixed by the members of the
committee themselves, but in doing so they must bear in mind that
they act in a representative capacity and must endeavour to
formulate standards which are themselves seen as representative,
rather than an expression of their own personal views. The
standards are professional in nature and need to be seen in that light.
No doubt there are certain difficulties theoretically in arriving at and
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expressing such standards. However, this is the way in which
professional bodies have always acted and in practical terms | think
there would be little difficulty in determining those standards in an
acceptable way. That view is in accordance with the comments in
Ongley v Medical Council of New Zealand” . (emphasis added).

In the end it seems to boil down to this: if a practitioner’s colleagues consider his/her
conduct was reasonable the charge is unlikely to be made out. But the disciplinary
tribunals and this Court retain in the public interest the responsibility of setting and
maintaining reasonable standards. What is reasonable as Elias J said in B goes beyond
usual practice to take into account patient interests and community expectations.”

THESE comments, in which his Honour expresdy gpproved Elias J s statement of the position
in B, together with Judge Doogue s Decison in Mantell, define, and refine, the path the Tribund
mugt follow in when it ddliberates, post-hearing, to determine if the practitioner is guilty or not

guilty of aprofessond disciplinary offence and the concomitant leve of ‘guilt’ in terms of the

‘trilogy of offences’ availableto it under section 109 of the Act.

THE nature of the Tribund’s task under the present Act is, for al practica purposes,
unchanged to that required under the previous legidation:
“Thetext of therider ... makesit clear that all that the prosecution need to establish
in a charge of conduct unbecoming [with the rider] is that the conduct reflects
adversely on the practitioner’s fitness to practise medicine. It does not require the

prosecution to establish that the practitioner is unfit to practise medicine. ... .Mantell,
(supra, p.16/17)

Judge Doogue confirmed that Elias J s assessment contained in B “remains a useful analysis
of what amounts to conduct unbecoming. ... It would be most surprising” , he stated, [if
the legidature intended to require that the prosecution] “ had a more onerous burden”, [under
the present Act], i.e. of proving that the practitioner is unfit to practise, in order to establish an

offence a the lowest levd of atrilogy of disciplinary offences, ranked in ascending order of

gravity and pendty.
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THE Tribund accepts and, in any event, is bound by Judge Doogue' s Decision, which was
essentidly that the *assessment of degree is effectively unchanged, both as to its methodology
and its subgtance; it isamatter for the Tribund. 1t isequaly not amatter that the Tribuna may
reslefrom. Inany event, it must be remembered thet the Tribund deliberates on the evidence;
it is the evidence which is materia to the assessment as to the degree of culpability which is
present and thus the level a which the Tribund is satisfied that the charge is established. The
purpose of submissionsisto seek to persuade the Tribund asto the view it should take of the

evidence and the weight it should place on particular aspects, facts or circumstances.

THE Tribund is satisfied that the terms of section 109 are clear. Clause 14 has no gpplication
in the context of that ddiberation. If Ms Gibson dected to make no submissonsasto Dr M’s
guilt or innocence in context of the possibility thet the Tribund might find him guilty at the lesser
level of conduct unbecoming that reflects adversdly on hisfitnessto practise, so beit. Certainly
she had the opportunity to make such submissions, and, because the principles and practicein

this area are S0 well-established, such submissons are invariably made.

COUNSEL, in any forum and subject to the rules of court and the interests of ther clients, are
free to present their case as they see fit. From time to time tha will include running a novel
argument or fresh interpretation for the court’ s consideration and deliberation. In such a case
they generdly adopt the prudent course of running such argument in the dterndtive, particularly
in circumstances where the chalenge is directed at statutory provisions which have operated
over along period of time and/or legd principles which have been developed and refined in a
subgtantia body of relevant cases determined at the highest level and in a number of

juridictions. If Counsdl dects to confine their case in any way, or to limit the evidence they
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present, so that the caseis presented in away that is most favourable for their client, that isa

meatter for them and ther clients.

THIS Tribuna and its predecessors have dways taken the gpproach thet it is a matter for the
Tribund, after hearing dl of the evidence, to determine if the practitioner is guilty and, if so, a
what leved the charge is established and that is well-known to counsdl and to prectitioners. It
has adhered to that gpproach in thiscase. Accordingly, the Tribuna does not consder that in
finding Dr M quilty of the lesser offence of conduct unbecoming and thet reflects adversdly on
hisfitnessto practise, it istreating him unfairly, or thet it should invite further submissonsin thet
regard because Counsd dected not to make any such submissons at the hearing, for whatever

reason.

THAT is especidly the case in these proceedings because the Tribund advised the parties
immediately after the hearing that it is satisfied that the charge is upheld but that it had not yet
determined the level a which it isestablished. Asdetalled earlier in this Decison, because Ms
Gibson's submission on the operation and effect of Clause 14 was so nove, and was made
ordly in her dosing submissons only, the Tribund took the precaution of advisng her that, while
it was satisfied that the charge was established, it had not determined the level a which it might
be satisfied that the charge was proven and, for that reason, wanted to be certain that the

members correctly understood the submissions that had been made.

NOTWITHSTANDING that the Tribund thereby gave her notice that it had determined thet
the charge was established, but that it had not determined the leve at which it was established,

i.e. if the charge was proven a a level of professona misconduct (s109(1)(b) or conduct
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unbecoming that reflects adversely on Dr M’s fitness to practise (s109(1)(c)), Ms Gibson's
further submissons were confined to expanding upon her argument as to the operation of
Clause 14 and did not address the issue of Dr M’ s being found guilty of the lesser chargein any
substantive way, possibly aso because she took the view that the facts of the case are rdatively
graightforward and uncontentious; it is not disputed that Dr M made an error in his diagnoss
and trestment of the complainant. In light of that, and the fact that the Tribund advised the
parties that it was satisfied that the charge was proven, the purpose of any submissions on
behdf of Dr M could only have been to seek to persuade the Tribund that it ought to find him
guilty at the lesser of the two levels of offending, in terms of the *trilogy of offences provided

in section 109.

IT cannot be said therefore that Dr M has suffered any prejudice because the Tribuna has
found him guilty at the most favourable level of the options available to it. Any suggestion of
prejudice could only be based on a submission that, had the lesser charge been ‘on the table
(and the Tribund saysthat it was, and is dways) then the evidence might have been treated or
presented differently. It ishard to see, on the facts of this case, how a submission of that sort
(on the part of the respondent) could be substantiated, and even more so, how that could be

the case when the outcome for the respondent is more favourable than would have been the

case had the Tribund upheld the prosecution casein all respects.

THEREFORE, the Tribund does not consider that Dr M has suffered any prejudice, or that
it hasfailed to observe the principles of naturd justice in determining the charge in the way that
it has, and it does not seek any further submissons from the parties (except of course for

submissions as to penaty which, in any case, are dedlt with quite separatdly).
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THE mgority of the Tribund members are stidfied, after hearing dl of the evidence and
submissions, thet the charge is established at aleve lessthan professond misconduct, but that
the conduct which is the subject of the complaint does warrant the sanction of an adverse
finding. In coming to its decision, the Tribuna has aso taken into account the fact that Dr M
does not normdly treat maternity patients, and thet his generd practice is rlatively confined to

elderly patients.

HOWEVER, itisnaot infrequent for it to find a practitioner guilty of conduct unbecoming that
reflects adversely on his or her fitness to practise, even in circumstances where the complaint
has arisen in aStuation that was unusud or nove interms of the practitioner’soverdl practice.
That reflects the fact that the focus of the Tribund’ sinquiry is solely on the subject-matter of
the complaint and the evidence presented to it a the hearing. Even the most exemplary of
practitioners may fdter from timeto time; and that is taken into account. Not every error will
be culpable. However, the Tribund is satisfied thet, in the circumstances of this complaint, Dr
M’ s error was culpable and that the charge is proven and congtitutes conduct unbecoming and

that it reflects adversaly on his fitness to practise medicine,

DETERMINATION

THE submisson made by Mr McCleland on behdf of the Director thet “ thisis not a case of
‘there but for the grace of God'” is accepted without hestation by the Tribund. Dr M’
diagnosis that the complainant was suffering from gastroenteritis was wrong. He made an error.
The Director arguesthat it was not a‘mere error’, but thet Dr M failed to carry out ‘the basics

and made no atempt to exclude any other diagnosis, including perhaps, the most obvious.
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FOR Dr M, Ms Gibson argued strongly that he smply made amigtake, and thet his error isnot
culpable. Ms Gibson aso submitted thet the Tribund should tregt cautioudy criticdism of Dr M's

conduct made with the benefit of hindsight.

HOWEVER, in cases such asthis, inevitably the doctor’ s conduct must be judged in hindsight.
Aswas commented by Kirby Jin Naxakis at p 797:

“ Although Mr King conceded that his opinion had the advantage of hindsight, this
necessarily had to be so. It would be true of any non-treating medical expert qualified

to give evidence in such a case. It was open to the jury to disregard such a concession or
to treat it as stemming from professional courtesy or collegial sympathy for Mr Jensen.”

AS has been said on many occasions, the law imposes on a medica practitioner a duty to
exercise reasonable care and skill in the provision of professona advice and trestment. That
duty is“a single comprehensive duty covering all the ways in which a doctor is called
upon to exercise his skill and judgment”: Sdaway v Gover nors of Bethlem Royal Hospital
[1985] AC 871, 893 per Lord Diplock. The standard of reasonable care and skill is that
required of an ordinary skilled person exercising and professing to have that specid <kill, inthis

case, of agenerd practitioner practising in an accident and medica centre.

THE Tribund aso consgdersit relevant in the present context thet the Centre (and therefore the
practitioners working there) held itsalf out as able to provide emergency (accident) type care
to ‘walk in' patients, and thet it islocated in xx with specidist advice and facilities available and
accessible. Itisrelatively easy therefore to refer patients on for more specidised care even if
only as aprecaution, or to whomever is primarily responsible for the patient, or to obtain advice

and assistance by telephone.
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THAT Dr M made an error is not disputed. The centra issue for this Tribund isto determine
whether or not that error is conduct which departs from acceptable professona standards, and,
being stisfied that it does, to determine if the misconduct established condtitutes ether
professona misconduct, or conduct unbecoming that reflects adversdly on Dr M’ sfitnessto

practise medicine - it is“a matter of degree” .

HAVING caefully congdered dl of the evidence, the Tribundl is satisfied that Dr M’ s conduct

on 5 March 1997 did fal below the standard of a reasonable, competent genera practitioner.

AT the time the complainant was seen by Dr M she was gpproximately 24 weeks pregnant. She
meade that known to him and her gppearance and the size of her baby ascertained by Dr M on
examination was consstent with thet information. She was being cared for in her pregnancy by
xX, which was located close by, and which had services and assistance available on a 24 hr
bas's, smple precautionary measures were avallable to Dr M, the most obvious would have
been to refer her for the gppropriate examination and/or tests, or even, at aminimum, to contact

xx by telephone for advice.

THE Tribuna aso congders thet it is relevant that the complainant’s evidence was that the
reason she went to the Centre was because she was concerned to know if her pains could
affect her pregnancy. It is satisfied that had Dr M given her the dightest suggestion that she
should contact xx, she would have done so. Dr M effectively denied her that option. He quite
smply did not give due consderation to the fact that the complainant was pregnant, and thet she

could be in labour or about to miscarry her baby.
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HE dso ignored the leve of risk to the complainant, and her baby, if he was mistaken in his
diagnosis. In making thisfinding, the Tribuna accepts that, even if the complainant had been
urgently transferred to xx, the outcome for her baby may not have been different. But the

outcome for the complainant and her husband would have been very different.

AS daed above, the Tribund is satisfied that the allegations contained in Particulars 1, 3 and
6 are proven. Particulars 2 and 5 were not proven. It was not necessary for the Tribund to
consder Particular 4. Having considered each of the Particulars dleged, the Tribuna then
conddered the chargein itstotdity. Asdated above, four of its five members are stisfied that
the charge is upheld and congtitutes conduct unbecoming that reflects adversely on Dr M’s

fitnessto practise.

Chair’ s dissent:

THE Chair of the Tribuna concurs with dl of the subgtantive findings of the mgority, but
consdersthat Dr M’ s treetment of the complainant was casud to the point of being recklesdy
indifferent to the risk to complainant by his not immediatdy referring her to xx. Itisthe Char's
view thet, on any objective tet, Dr M failed to meet the Sandard of care of an *ordinary skilled
person exercising and professing to have the skills' of an experienced and competent genera

practitioner.

13.13 ASwas 0 succinctly sated by Gaudron Jin Rogers v Whitaker (supra), ‘questions asto the

reasonableness of particular precautionary measures are ... a matter of commonsense’;
and, asin Naxakis (supra), “In this case, the first question to be determined is, in essence,

whether or not it was unreasonable for [Dr M] not to have taken the precautionary
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measur e of excluding other causes of the [ complainant’s] symptoms.” The Char isof the
view that, as amatter of commonsense done, Dr M should have accorded a high priority to the

possibility that the complainant wasin labour, and that her pregnancy was threatened.

THE so-cdled “common sense” test of causation was gpproved by the full Bench of the High
Court of Audrdiain Chappel v Hart (1998) 72 ALJR 1344. In that case, dl five Judges
proceeded on the basis that questions of causation are questions of fact to be answered by
applying common sense to the Stuation, the test recognised as superseding the bare ‘but for’

tes initsdecisonin Marchv | & M H Sramare Pty Ltd (1991) 171 CLR 506. The Court
accepted that the “common sense’ test gopliesin tort aswell asin contract, and is to be goplied
in relation to causation questions in tort, including cases deding with a doctor’ s negligent fallure

to warn (which was the subject of the cdlamin Chappel v Hart (supra)).

ON that bags, the Chair is of the view that it was a Sgnificant departure from acceptable
professond standards on the part of Dr M not to have taken elementary precautions, which
were S0 readily available to him, to ensure the safety of the complainant’s pregnancy and her
baby. The consequences of Dr M’s failure to take proper care were devastating to the

complainant and her husband.

AT aminimum, the risk thet the complainant was in labour, and if Dr M was wrong in his
diagnoss of gadtroenteritis, should have been discussed with the complainant. They were
unlikely to be risks that the complainant and her husband would have taken had they been
properly informed of their existence. They were not, and thus had no opportunity themsalves

to take the precaution of contacting XXx.
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IN this context, and because the Chair is satisfied that there is evidence that the complainant
was concerned to ascertain the safety of her pregnancy and she made that known to Dr M, Dr
M aso had a duty to warn the complainant of the possibility that she might be in premature

labour, even if he did not think that she was. The complainant gave evidence that “Dr M told

me he was sure that it had nothing to do with my pregnancy and the baby looked
alright.” That evidence was not denied by Dr M, and is consstent with his evidence that * [ he]

did not believe at the time that [the complainant] was in premature labour”.

THE risk that her pregnancy (and thus her baby) might be endangered was clearly “material”
to the complainant, and Dr M was therefore under a duty to warn the complainant of the
possible consequences if she wasin labour, within the principles of Rogers v Whitaker (supra)
and Chappel v Hart (supra). By not warning the complainant, he denied her the opportunity

to seek urgent specidist care.

ACCORDINGLY, the Chair is satisfied that Dr M’ s conduct congtitutes a serious departure
from acceptable professond standards such that the charge should be upheld at the leve of

professona misconduct.

PENALTY:

THE charge having been uphdd and the Tribund having found Dr M guilty of conduct

unbecoming thet reflects adversdly on his fitness to practise, the Tribund invites submissons

from Counsd asto pendty. The timetable for making submissons will be asfollows:

14.1.1  THE Director of Proceedings should file submissons with the Secretary of the
Tribuna and serve a copy on Counsd for the respondent not later than 14 working

days from the date of receipt of this Decison.
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14.1.2  IN turn counsd for the repondent should file submissonsin reply with the Secretary
and serve a copy on the Director of Proceedings not later than 14 working days

from receipt of the Director of Proceedings’ submissons.

14.2 THE Tribuna reminds counsd, and any other person whether a party to this proceeding or nat,

that the Tribuna has made orders that:

@ That the names of the complainant patient and her husband are suppressed pending
further order of this Tribund;

(b) That the name of the medica practitioner is suppressed pending further order of this
Tribund;

(© Thet there isto be no publication of any details which might lead to the identification of
the complainant patient, her husband or the medical practitioner respondent, pending

further order of this Tribund.

14.3 ACCORDINGLY, the Tribund invites counsd to address the issue as to whether or not those

orders ought to remain in place, or be discharged in their further submissons.

DATED at Auckland this 26™ day of November 1999

W N Brandon
Chair

Medicd Practitioners Disciplinary Tribund



