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Hearing held a Christchurchon Monday 22 and Tuesday 23 November

1999

APPEARANCES: Mr M F McCléeland for the Director of Proceedings

Mr C W Jamesfor Dr G D Jackson.

SUPPLEMENTARY DECISION:
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THE CHARGE:

IN Decison No. 103/99/49D dated 15 December 1999, with which this Decision should be

read in conjunction, the Tribuna found Dr Grant Dae Jackson, medica practitioner of

Westport, guilty of conduct unbecoming amedica practitioner and that that conduct reflected

adversdly on the practitioner’ s fitness to practise medicine. This finding was made following

the Tribuna’s hearing of a charge, laid by the Director of Proceedings, dleging that Dr

Jackson manipulated the neck of a femde patient of his without obtaining her informed

consent. In particular the Tribuna found that Dr Jackson:

() Faledto disclosetherisks of trestment that would be considered materid risks by a
reasonable patient in his patient’ s circumstances,

(i) Faledto provide his patient with an explanation of the options available to her, induding
an assessment of therisks, Sde effects and benefits of each option;

@ii)  Inaccurately represented to his patient the likely success of the manipulative treastment.

SUBMISSIONS:

IN that Decison the Tribuna requested submissions from counsd asto pendty.



2.2

2.3

I'T has now received submissions from both counsdl and has considered them with care. Mr
McClédland, counsd for the Director of Proceedings, submitted that, subject to certain
observations, the Director of Proceedings did not propose to make specific submissonsin
repect of pendty and left the question entirely to the discretion of the Tribund. It was,
however, submitted that any conditionsimposed by the Tribuna should be designed to ensure
that Dr Jackson complied in future with an absolute requirement that informed consent be
obtained from a patient before carrying out treatment. It was adso submitted that Dr Jackson's
name, which the Tribuna had suppressed on an interim basis pending consdering al the
evidence in the case and arriving a its decison, should now be published. It was dso
submitted that what Mr McCldland caled the interim order prohibiting the publication of the
names or present or former addresses of the complainant and her husband should be made
find. (Such order, however, was not an interim order. It was expresdy stated in paragraph
6.1 of the Tribunal’s Order dated 29 November 1999 that the suppression of the names of
the complainant and her husband was permanent.). Mr McCleland indicated thet the Director

of Proceedings costs amounted to $23,476.52.

IN his submissions Mr James provided the Tribuna with copies of letters dated 25 January
and 2 February from Dr Jackson. He aso provided a memorandum from the Medical
Council asto the terms of an undertaking which had been given by Dr Jackson to the Hedlth
Committee of the Council. The information also indicated that the Council has decided that
Dr Jackson undertake a Competence Review which is expected to proceed within a matter

of weeks from now.
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3.2

3.3

4
M R James indicated that Dr Jackson had been adjudicated bankrupt in 1999. He sought
permanent suppression of Dr Jackson’s name and submitted that publication would severely

affect Dr Jackson' s rehabilitation and restoration to medica practice.

MR James submissionsindicated that Dr Jackson had become depressed and had required
treatment. His return to work in the latter stages of 1999 had restored his self-esteem and
sf-worth. He had learned from the findings against him and was now cognisant of his
obligations. Mr James submitted that the imposition of rigorous conditions could result in Dr
Jackson' s becoming unemployable. Mr James submitted that that would be an onerous and

inordinate pendty accruing from afinding of conduct unbecoming.

PREVIOUS OFFENDING:

MR McCldland's submissons informed the Tribund that the Medicad Practitioners
Disciplinary Committee had previoudy found Dr Jackson guilty of conduct unbecoming a
medica practitioner. The background to that finding was that Dr Jackson had manipul ated
apaient’s neck without her consent. The finding related to a consultation which took place

late in January 1996.

DR Jackson was ordered by the Disciplinary Committee to pay $2,500 towards the costs

of theinquiry.

IN his submissons Mr James indicated that thet determination of the Disciplinary Committee
post-dated the 17 November 1996 consultation which formed the basis of the charge brought

againg Dr Jackson by the Director of Proceedings.
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WE accept that but it is nevertheless a matter for considerable concern that the decision of
this Tribund represents the second finding againgt Dr Jackson of manipulaing a patient’s neck

without obtaining her informed consent.

IMPORTANCE OF OBTAINING INFORMED CONSENT:
BOTH the Medicd Council and this Tribund regard a doctor's obtaining the patient’s
informed consent before embarking on trestment as a cornerstone of the practice of medicine,

A failure to obtain such consent will generdly be regarded as a serious metter.

IN this particular case there were aspects of the evidence (see paragraphs 8.28 and 8.29 of
the Tribuna’ s Decison dated 15 December 1999) which persuaded the Tribund not to make
afinding of professond misconduct againg Dr Jackson. Insteed he was found guilty of
conduct unbecoming a medica practitioner and which reflects adversely on his fitness to

practise medicine.

SUCH findings should indicate to Dr Jackson that dthough the finding was one of conduct

unbecoming the matter is till serious because it involves an unacceptable discharge of a
practitioner’s professiond obligations and an assessment by the Tribuna that the conduct in
question reflects adversely on his fitness to practise. The fact that the Tribund’s findings
represent the second occasion on which Dr Jackson has, in the same context, been found

guilty by amedica disciplinary body of conduct unbecoming amedicd practitioner isametter
to which the Tribuna has regard in determining the pendty which should now be imposad on

Dr Jackson.
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6.1

6.2

6.3

THE PUBLIC INTEREST:

IN determining pendty this Tribuna takes into account both the public interest and the
interests of the practitioner. It has regard to the requirements of public hedth and safety. This
isconsgstent with s. 3 of the Medica Practitioners Act 1995 (“the Act”) which provides that
the principa purpose of the Act is to protect the hedlth and safety of members of the public
by prescribing or providing for mechanisms to ensure that medica practitioners are competent
to practise medicine. The Act seeksto atain that purpose by (among other things) providing

for the disciplining of medica practitioners.

IN the decison at which it has arrived the Tribuna has sought to be congtructive and dso to

impose a pendty which is designed to protect the hedlth and safety of members of the public.

PENALTIES
THE Tribuna has no power to order Dr Jackson’s name to be removed from the Register.
Thisis because he has not been found guilty of disgraceful conduct in a professona respect

or of an offence againgt paragraph (e) or paragraph (f) of s. 109(1) of the Act.

THE Tribuna has the power to suspend Dr Jackson for a period not exceeding 12 months

but has decided not to exercise that power.

THE Tribuna has decided that Dr Jackson should be censured and ordered to pay afine of

$2,500.
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THE Tribuna has aso decided to order that for a period of two years from the date of this

Decision Dr Jackson may practise medicine only in accordance with the following conditions:

@

(b)

(©

(d)

(€

He is to continue to observe and comply with dl of the terms of the voluntary
undertaking dready given by him to the Health Committee of the Medica Council of
New Zealand.

Heisto undergo a Competence Review by the Medical Council of New Zedland or
its appointee(s).

He is not, except in cases of extreme emergency (al of which heis to report to his
mentor), to carry out any medica trestment without firgt obtaining his patient’ s informed
consent to the treatment proposed.

He may not, except with the prior written permission of the Medical Council, practise
medicine as a self-employed person.

He may work only for such other practitioner or practitioners and in such place or

places as have from time to time been gpproved in writing by the Medical Council.

I T should be noted that the outcome of the Competence Review is a métter for the Medical

Council. What steps, if any, the Council takesin light of the outcome of thet review are a

maiter for it and not for this Tribuna. This decision is not intended to limit in any way the

action (if any) which the Council takesin consequence of that review.

PUBLICATION:

THE Tribund has carefully consdered the competing submissions on this point. It granted

interim suppresson of Dr Jackson’s name because of certain materia put beforeit in relation

to sgnificant hedth problems from which he has suffered.
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THE issue iswhether that interim suppression should now be made permanent or should be

lifted.

THISissueinvolves baancing Dr Jackson's persond interests (for example the fact that his
ability to practise has been and continues to be beneficid in assisting his recovery from his
hedth problems and that publication of his name might have an effect upon his employatility

and thus his practice) with the interests of the public.

THE Tribund accepts the submisson of counsd for the Director of Proceedings that
publication of Dr Jackson's nameis gppropriate. Dr Jackson has twice now been found guilty
by medicd disciplinary bodies of manipulating the neck of a patient without first obtaining thet
patient’ sinformed consent. In the Tribund’s view the community in which he practises has
aright to know that so that its members can make an informed choice as to whether they wish

to consult him about particular conditions.

THE Tribund strongly consdersthet it would befaling initsduty if it alowed sympathy for
Dr Jackson and the undoubtedly significant health problems from which he has suffered to
outweigh its duty to do what it can to ensure that members of the public in the areain which
he practises are aware, in the interests of their own hedth and safety, of the findings which

have now been made againgt him by two medica disciplinary bodies.

IN ariving at this concdluson the Tribund notes thet the finding by the Disciplinary Committee
has dready been the subject of newspaper publicity. It considers that the public interest

requiresit to order publication of Dr Jackson’s name in connection with the current finding.
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COSTS:
THE Tribuna notes that Dr Jackson was declared bankrupt last year. 1t does not know

whether he has since been discharged.

THE Tribund takesthe fact of his bankruptcy into account. It dso has regard to the fact thet
two of the five particulars of the charge againgt him were dismissed. It notes Mr James
submission that Dr Jackson is likely to be responsible for any costs awarded againgt him and
that arrangements will have to be entered into in respect of the method of payment of the

costs. It acceptsthat such arrangements will be required.

IN al the circumstances the Tribunad orders Dr Jackson to pay 35% of the costs and
expenses of and incidentd to the prosecution of the charge by the Director of Proceedings and

the hearing by the Tribundl.

ORDERS:

AFTER conducting a hearing on a charge brought againgt him by the Director of Proceedings
the Tribuna is satisfied that Dr Grant Dae Jackson of Westport has been guilty of conduct
unbecoming a medica practitioner and that that conduct reflects adversdy on his fitness to
practise medicine and hereby orders.

9.1.1 that hebe censured;

9.1.2 tha he pay afine of $2,500;

9.1.3 that he may, for a period not exceeding two years, practise medicine only in

accordance with the following conditions:
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Heisto observe and comply with dl of the terms of the voluntary undertaking
dready given by him to the Hedth Committee of the Medica Council of New
Zedand.
He is to undergo a Competence Review by the Medica Council of New
Zealand or its appointeg(s).
Heisnot, except in acase of extreme emergency where the patient’s medica
condition makesit impossible for him to obtain it (al of which casesheisto
report to his mentor), to carry out any medica trestment without first obtaining
his patient’ s informed consent to the trestment proposed.
He may not, except with the prior written permisson of the Medica Council
of New Zedand, practise medicine as a self-employed person.
He may work only for such other practitioner or practitioners and in such place
or places as have from time to time been gpproved in writing by the Medica

Council of New Zedand;

that he pays 35% of the costs and expenses of and incidenta to the prosecution of

the charge by the Director of Proceedings and the hearing by the Tribund;

that in relation to Dr Jackson the Secretary of the Tribund shal cause anotice under

S. 138(2) of the Act to be published in the New Zealand Medica Journd;

(for the avoidance of doubt) that the Tribund’s previous Order (dated 29 November

1999) that the publication of the names or present or former address of the

complainant A and her husband B be prohibited is hereby made find;

that the Tribuna’ s previous order (dated 29 November 1999) that publication of the

name or any details which might lead to the identification of the respondent medica
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practitioner was prohibited until the further order of the Tribuna now lapses and no
order for permanent suppression of Dr Jackson's nameis made;

9.1.8 that neither this Decision, nor any of these Orders, are to be published beyond the
Tribund, the parties or their counsd in aform which contains any reference to the

name of the complainant or the complainant’s husband.

DATED at Wdlingtonthis 28" day of February 2000

T F Fookes
Senior Deputy Chair
Medicd Practitioners Disciplinary Tribund



