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All Correspondence should be addressed to The Secretary

DECISION NO.: 105/99/55C
INTHE MATTER of the MEDICAL PRACTITIONERS

ACT 1995
AND

INTHE MATTER of disciplinary proceedings agangt
MORGAN FRANCIS FAHEY

medica practitioner of Christchurch
BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL
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APPEARANCES. Mr M F McCldland for Complaints Assessment Committee
Mr C JHodson QC for respondent
Ms G J Fraser - Secretary
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DECISION ON APPLICATIONS FOR NAME SUPPRESSION AND OTHER

ORDERS:
1. BACKGROUND:
11 A Complaints Assessment Committee (the CAC) established under Section 88 of the
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Medical Practitioners Act 1995 (the Act) has determined in accordance with Section
92(1)(d) of the Act that a number of complaints against Dr Morgan F Fahey (the
respondent) shall be consdered by the Medicd Practitioners Disciplinary Tribund (the
Tribuna). The charges have not yet been set down for hearing by the Tribundl.

THI'S matter is proceduradly unusua as, prior to the charges being brought to the Tribunal,
the respondent sought and obtained an interim injunction preventing the CAC from lodging
the charges with the Tribund. The Tribuna was named as the First Defendant in those
proceedings.

THE Tribuna of course has no jurisdiction to take any steps in relation to any complaint
againg amedicd practitioner until a charge or charges are brought to it. In the absence of
any jurisdiction, the Tribuna cannot accept or process any application pursuant to Section
106 of the Act and cannot form any view as to the merits of a charge, or any gpplications
which might be made, or whether it would be necessary or gppropriate for it to exercise
any other of its discretionary powers provided under the Act, including its power to
suspend any practitioner pending the resolution of charges.

ACCORDINGLY, the Tribund, represented by Counsdl, entered an gppearance in the
High Court proceedings and advised the Court thet it would abide any orders made by it
and that it reserved its rights in al respects. It took the view that, in the absence of any
juridiction in the matters before the Court and in advance of any opportunity to receive
the charges and to consder any gpplications in the nature of those before the Court, it

would be inappropriate for it to express any views, and, in any event, it had none.

THE Tribund is now advised that, by consent, the High Court Orders made on 12
November 1999 have been amended to enable the charges to be brought to the Tribund.
Nine charges brought against the respondent were received by the Tribund on 6
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December 1999, together with the gpplications made on behalf of the respondent and the
complainants seeking non-publication and other orders pursuant to Section 106 of the Act.

THE CAC's legd adviser, Mr M McCldland, advises that the CAC is till restrained by
the Court orders from notifying the complainants of its determinations, as required by
93(1)(b)(ii) of the Act, and the Tribund is amilarly restrained pending the outcome of
these present applications, and any subsequent variation or dismissal of the orders made
by the High Court on 3 December 1999.

THERE is dso the matter of suspension of the respondent’s professond regidration. By
letter dated 11 November 1999 (which letter was not delivered to the Tribunal because of
the interim injunction but which was included in the documents filed by the CAC as Exhibit
“JBC8’, to the Affidavit of John Barrie Currie, Convenor of the CAC), the CAC
expressed the opinion and recommended that the Tribund should exercise its powers
under Section 104(a) of the Act and suspend Dr Fahey’s professiona regigtration until the
disciplinary charges have been determined.

THE reasons for that opinion and recommendation were as follows:

...... (Paragraph not for publication by Order of the Tribunal).

HOWEVER, since that time Dr Fahey has advised the Medicd Council that he has
midaid his annua practising certificate (and thus cannot return it to the Council) but thet he
has undertaken that he will not practise as a medicd practitioner pending the find
determination of the pending crimina and disciplinary proceedings without the consent of
the Medicd Council. By letter dated 24 September 1999, his Counsel, Mr C Hodson
QC, advised the CAC that Dr Fahey:

“is not practising at the present time. | am advised he has no
intention of doing so in the future. His health has been
severely affected by recent events and he is hoping to sell his
practice in the near future. On the other hand, he does not
accept that there is any justification for him to hand in his
practising certificate.”
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IN its letter to the Tribunal dated 3 December 1999, the CAC advises the Tribund that,
on the basis of his undertaking not to practise without seeking the consent of the Medica
Council, it no longer wishes to recommend that the Tribund exercise its powers under the
Act and suspend Dr Fahey's registration. However, pursuant to Section 104(2) of the Act,
the Tribuna may exercise its power to order interim suspension of regidration of its own
motion, “if it is satisfied that it is necessary or desirable to do so having regard to the

need to protect the health or safety of members of the public ...” .

MR Hodson QC has asked that the Tribuna not exercise its powers to make any such
order, on the basis of the undertakings made by the respondent to the CAC. The Tribund
has also considered that request together with these present gpplications.

THE APPLICATIONS

THE respondent seeks interim suppression of his name and any identifying particulars until
further order of the Tribund and interim suppression of the particulars of the charges and
of the names and identifying particulars of al complainantsin respect of charges laid against

him.

THE CAC seeks an order prohibiting the publication of the names and any identifying
details of the complainants referred to in the charges againg the respondent which have
been laid before the Tribundl.

GROUNDS OF THE RESPONDENT'SAPPLICATION

THE Tribund’s Counsd, Mr B Corkill, confirmed to the Tribuna thet, in essence, the
bass for the orders made by the High Court was the respondent’s concern that if it
became known that professona disciplinary charges had been laid againg him this might
have the effect of indicating to potentia jurors that he was “officially considered” to be
guilty of the offences. There is a risk that any publicity about these charges might
prgudice the fair hearing of the crimina charges that are pending.
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MR Hodson told the Tribund that there is a risk that a juror, hearing that professona
disciplinary charges had been brought against Dr Fahey, might think that the profession or
the Tribund held the view tha there was some substance to the crimina charges. Mr
Hodson submitted that if the mere fact that disciplinary charges had been laid was
publicised that might be sufficient to prejudice a juror and deny the respondent his right to
afar hearing of the crimina charges.

GROUNDS OF THE CAC’sAPPLICATIONS:

THE CAC is seeking non-publication orders. Because of the Court orders which are in
place it is not possble for the CAC to obtain supporting affidavits, however, as noted by
the CAC, the particulars of the charges provide a sufficient basis for the Tribuna to assess
the nature of the charges, and it is satisfied that no such affidavits are necessary.

THE respondent apparently raises no objection to the CAC's application, and in any
event, the CAC's gpplication effectively mirrors that sought by the respondent in
paragraph 2 of his gpplication.

DETERMINATIONS:

FOR the reasons which follow, the Tribund determines asfollows,

(@ That the respondent’s application for name suppression is declined. Any publication
of the fact that charges have been laid with the Tribund is to be confined to the fact
thet disciplinary charges have been laid and will be dedlt with by the Tribund in due

course.

(b) That the application for interim suppression of the particulars of the charges and of
names and identifying particulars of dl of the complainants in respect of the charges
lad againg him, is granted.
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(c) Theapplication by the CAC seeking that the names and any identifying details of the
complanants referred to in the charges now laid before the Tribuna be prohibited, is
granted. The Tribund’s order in reaton to this application extends to any
particulars of the charges, in accordance with its determination referred to in

paragraph 5.1(b) above.

ON its own motion and acting pursuant to its powers provided in Section 104(2) and
Clause 5 of the First Schedule to the Act, the Tribunad has aso determined that the
respondent’s regidtration should be suspended until the disciplinary proceedings are
determined, and that the hearing of the disciplinary charges should be stayed until after the

crimind charges have been resolved.

REASONS:

THE Tribund consdered the gpplications made on behaf of the respondent on their own
merits. It accepts entirely the respondent’ s right to go to the High Court and to seek such
injunctive relief as he, and his lega advisers, congder gppropriate. However, the redity is
that any such rdief cannot extend to restraining this Tribund from carrying out its statutory
duties and obligations. Rightly or wrongly in the respondent’s eyes, Parliament has
determined that the Tribuna is to have certain discretionary powers which it isto exercise
having proper regard to the interests of the individua medica practitioners againgt whom
charges are brought, the medicd profession, and the public generdly.

FOR the reasons sat out above, the Tribund had no opportunity to consder the
respondent’s pogition and any applications he might wish to make when the matter was
before the High Court. The Tribunal is a statutory body. It can only act in accordance
with its statutory powers. Pre-jurisdiction, it was unable therefore to form any views on
the matter, or to assst the Court in any way, except by appearing and confirming to the
Court that it was aware of the applications before it, and that it would abide any orders
made by it.
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THE orders made by the Court fairly preserve the postion for the respondent and the
complainants to dlow the charges to be received by the Tribund, and to dlow the Tribunal
to convene, consder and determine any applications made pursuant to the Act. The
Tribuna does not understand that the High Court intended to redtrain it from receiving and
determining applications which are within its statutory powers to determine. In light of the
determinations which it has made, the Tribund will ask Counsd to return to the High Court
and seek a variation to the orders it has made to alow the Tribund’s decision to be
effected. The High Court will then have the opportunity of consdering the respondent’s
aoplication for injunctive relief with the benefit of knowing thet the Tribund has now

consdered the matter and cometo aview.

THE Tribund conddered therefore that, whilst it accepts entirely the fact that certain
orders have been made, and the reasons for that, that fact does not confer any specid
datus or privilege on the respondent which ought to inhibit the Tribund from gpproaching
its congderation of his gpplication any differently to that which it adopts in rdation to al
such gpplications.

IN his Memorandum to the Court dated 2 December 1999, Mr Hodson advised the
Court that if the Tribund did not grant the application for name suppression then the
respondent could either apped that Decison to the Digtrict Court or seek areview of the
Tribund’s decision in the High Court. Either way, said Mr Hodson, the present orders
suppressing publication made by the High Court would remainin place. The

Tribund will ask Mr Corkill to seek an indication from the Court on this issue and will
abide any orders made in this regard.

ON the basis that it should proceed to consider dl of the gpplications on their own merits,
taking into account dl relevant principles and congderaions and the views of the High
Court reflected in the orders that it has made, the Tribuna unanimoudy came to the view
that the respondent’s agpplication for name suppresson should be declined. All of the
members consider that, having regard to dl of the relevant factors it must consider, such a

concluson isinevitable,
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I T acceptsthat other courts may take a different view. However, it isa specidist statutory
body, comprisng a mix of a lay member, alegd Chair, and medicd professonds. The
Tribund brings to its deliberations its collective judgment, and its experience adjudicating
within a jurisdiction confined by its Satutory parameters and defined by the nature of the

interests it is required to take into account.

HAVING decided to grant al of the applications except the respondent’ s application for
name suppression, the Tribuna discussed at length the bass given for the granting of
injunctive relief. On baance, it is not persuaded that the concerns held by the respondent
that any publication of the fact that disciplinary charges have been brought againgt him
might prgudice his right to a fair trid, and that such concerns outweigh the other relevant
congderations which this Tribunal must take into account.

IN consdering such applications the Tribund must be satidfied thet it is dedrable to make
the orders sought “ having regard to the interests of any person ... and the public
interest ...” . It is therefore, a matter of balancing the interests of the respondent, the
complainants and the public interest. 1t must aso take into account the generd principle
reflected in Section 106(1) that hearings of the Tribund are to be conducted in public.

I'T isnow well-established that the public interest identified in the Act is clearly the process
of disciplining doctors trangparently and openly. There isa public interest embodied in the
legidation itsdf: see W v CAC MA 122-98, 9/7/98 (DC); ZX v MPDT [1967] DCR
638; and P v MPDT, AP 2490/97, 18/6/97 (DC).

AS recent events have demonstrated, the public perception that saf-regulation is not in the
public interest has not diminished. Parliament clearly intended that proceedings of the
Tribund should be conducted in the public domain so that the public should have
confidence in the integrity of the professond disciplinary process. If complaints are heard
in private, and kept secret, especidly complaints which are of a serious nature and which
involve fundamentd issues, any public perception that in matters involving the conduct of
professiona practice the professons ‘look after their own’ is heightened and the profession

may be brought into disrepute.
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IN such circumstances, prejudice may be caused to the professon generdly, and to the
individud practitioner concerned. The fact that the public might beieve that no disciplinary
charges have been brought againgt the doctor, notwithstanding the serious and fundamental
issues raised and the fact that dl of the alegations arise squarely within the context of the
respondent’s professional practice, might very well be the subject of adverse comment,
both in the media and among members of the public generdly.

THE Tribund consders thet, far from being perceived as some sort of “officid”
acknowledgment that the charges may have substance, the public (and thus potentia
jurors) may wel look askance a a professon which was gpparently taking no steps to
subject such dlegations to the scrutiny of a professiond disciplinary hearing.

THERE can be no doubt that the alegations which found the charges brought to the
Tribuna raise possbly the most serious issues which could arise in the context of the
doctor-patient relationship. As has been said on many occasions, trust is at the heart of
any doctor-patient encounter. It is absolutely fundamenta to the professond relationship.
Thistrust is nurtured by a doctor’s commitment to honest and effective communication, to
professonad competence and to the qudity and safety of every patient encounter.

Underpinning this persond trust is a public trust - atrugt in the professon’s commitment to
sf-regulation by ensuring that doctors collectively accept a responghility for maintaining
dandards, monitoring peformance, and for receiving and processing complants

appropriatey.

THESE vdues underpin the public interest identified in Section 106. The Tribuna
consdersthat it isin the spirit of these values that it not only apply them, it must be seen to
do 0, or the integrity of the professond disciplinary process will be undermined and the
profession generaly may be brought into disrepute. Thisis consstent with the approach of
the Tribunal, and its appellate courts, that the public interest resdesin the principle of open
justice, the public’'s expectation of the accountability and transparency of the disciplinary
process, the importance of freedom of speech and the medias right to report Court
proceedings fairly of interest to the public.
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...... (Paragraph not for publication by order of the Tribunal.)

IT has dso been accepted by the Tribund when considering applications for name
suppression, that while the interests of a respondent medica practitioner in keeping the fact
that charges have been lad from becoming public knowledge is a matter which the
Tribund can properly take into account under Section 106, if that were to be the
determining factor then no disclosure could be made as there is unlikely ever to be an
indance where the gpplicant’s interests in terms of his or her reputation, family or
commercid interests will not be in issue smply by virtue of the fact that he is facing
disciplinary charges.

A number of cases have been referred to in support of the respondent’s application.
Thee ae conveniently summarised in L v Medical Practitioners Disciplinary
Committee & Anor, CP 20/96 (unreported) High Court, Wellington, 29/2/96, and Angus
v H & Anor, CP129/99 (unreported) High Court, Wellington, 17/6/99. However, in dl of
the cases cited the applicant sought orders either to stay the hearing of disciplinary charges,
or to prevent details of any such hearing from being publicised pre-trid. This present
goplication is different in that the respondent seeks orders that even the mere fact that
disciplinary charges have been laid should be suppressed.

IN R v M, CA84/98 (unreported) 24/8/98, a case in which the appellant was seeking
permanent name suppression following conviction, the Court of Apped held that:

“This Court has declined to be definitive about the factors
which may justify name suppression. In every case, the
sentencing Judge must determine in his or her discretion
whether the detrimental effect of publication upon the accused
would be disproportionate to the gravity of the offending and
outweigh the public’s general right to know of the activities of
the Courts . It isfor that reason that this Court has avoided
laying down specific guidelines or what was described by
Cooke P in Rv Liddell (at p547) as a “ fettering code” . Each
case must be decided on its own merits

AS dated above, the Tribund has taken that approach in considering this gpplication, and
it is persuaded not to grant the gpplication. It has come to this view for dl of the reasons

given, but a principd factor for the Tribund is the fact that the charges dl arise in the
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context of the respondent’ s professona practice. Accordingly, the Tribund isfirmly of the
view that the public and the professon have every right to expect that dlegations such as
those made in the charges laid againg the respondent will receive the scrutiny of the
professond disciplinary process, such scrutiny should be inevitable,

FURTHER, the Tribuna has no hedtation in postponing its inquiry until after the crimind
charges have been dedt with. The risk of pregjudice for the respondent, to the Tribund’s
mind, would certainly be present if the Tribuna were to conduct its hearing of the charges
lad in advance of the Court hearing, notwithstanding that the focus and purpose of the
Tribuna’sinquiry is quite different to the Court’s.

......... (Paragraph not for publication by order of the Tribunal.)

IT is perhgps Sgnificant thet in L v The Medical Practitioners Disciplinary Committee
& Anor, (supra) that the Court suggested that disciplinary proceedings might be conducted
before civil litigation, and that would not unduly prejudice the respondent if he, as plaintiff
in acivil proceeding, did not seek or no longer sought a jury tria, but agreed to trid by
Judge done, on the basis that “ A Judge can be regarded asimmune”. That is, there may
be circumstances where the possibility of prejudice is diminished.

THE Tribund consders that the circumstances of this case, particularly the express
requirement contained in Section 106 that in determining applications for name suppresson
the Tribund is to take into account the public interest (as that has been identified by the
Courts), the risk of prgudice to the respondent is smilarly diminished, or a least
outweighed by other redevant consderations. It is satisfied that the public, and the
professon, and certainly the complainants, are entitled to expect that these alegations will
be properly investigated by the respondent’s professond disciplinary bodies, and they

should be told that these processes have been invoked and will run their course.

THE Tribund has dso taken into account the number of charges dlegations and
complainants, and the fact that the events giving rise to the complaints are dleged to have
occurred over a long period of time. It may be the case that if the fact that disciplinary
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charges have been brought against Dr Fahey is made public, other complaints may arise.
........... (Not for publication by order of the Tribunal)

IN the professond disciplinary context it is clearly in the public interest that any patients or
former patients who fed that they also have grounds for complaint are encouraged to come
forward, ether to make their own complaint or to corroborate or support other
complanants. The Tribunad condders tha this is a legitimate public interest ground
warranting publication.

ALL things congdered, the Tribuna has no doubt that if the orders of the High Court did
not exig, it would not grant name suppression to the respondent. Accordingly, it is satisfied
that the application for name suppression for the respondent should be declined, and that
the High Court should be advised of the Tribund’s decision, and the reasons for that. The

Tribund’ s decison is unanimous.

IN relation to the gpplications on behdf of the complainants, the condderations are quite
different; refer M v Wilde & CAC MA 106/99, Didtrict Court, Wellington, 22/4/99 an
goped from the Tribuna. The nature of the interests of the respondent and the
complainants are quite different. There is nothing disclosed to the Tribuna which suggests
that there is, ether in the information as to the identity of the complainants or of the details
of the charges, anything which requires recognition of a grester public than private interest;
Proctor v R [1997] 1 NZLR 295 (CA); Director of Proceedings and Anor v The
Nursing Council of New Zealand, (HC) Wellington, 774/98, 7/12/98, Baragwanath J.

THE Tribuna has no hesitation in granting al of the other gpplications sought.

Suspension

FOR reasons outlined by the CAC in its letter dated 11 November 1999 (referred to in

paragraph 1.8 herein) the Tribuna has dso determined that it should make a forma order
sugpending the respondent’ s regigtration. It accepts that the Medica Council is content to
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rely upon the respondent’s undertaking that he is not practisng medicine, and that he will
not resume medica practice without seeking the Council’ s consent.

HOWEVER Section 104 of the Act permits the Tribunal to make orders suspending a
practitioner’s registration, or requiring a practitioner to practise only in accordance with
conditions determined by it to be appropriate, if it is satisfied that it is necessary or
desirable for it to do so, having regard to the health and safety of members of the public. It

may make such orders of its own motion and without notice to the practitioner.

IN conddering issues of public safety, the Tribund has taken the gpproach that the
congderation of what condtitutes ‘public safety’ should not be confined to purely clinica
issues. Medicd practice, involving as it does fundamental issues of trust and the care of
persons whaose capacity might be diminished or compromised by age, illness or particular
vulnerability, requires that the concept of what condtitutes public hedth and safety should
be given its widest possible interpretetion.

IN the circumstances of these complaints, the Tribuna has no doubt that suspension is
warranted. It is satisfied that the public has a right to know that the respondent is not
entitled to practice medicine at all pending the determination of these complants.
......... (Not for publication by Order of the Tribunal.)

......... (Not for publication by Order of the Tribunal.) The charges fdl squardy for
congderation within the ambit of Section 104; they do raise the possibility that the hedlth
and safety of the public, would be at risk if the respondent was permitted to continue, or
resume, his medical practice. Notwithstanding the serious nature of the charges, by letter
dated 24 September 1999 Mr Hodson QC advised the CAC that Dr Fahey “ ... does not
accept that there is any justification for himto hand in his practising certificate” Dr
Fahey has since advised the CAC and the Medicd Council that he has midaid his
practisng certificate and that he will return it to the Coundil if it isfound.

......... (Not for publication by order of the Tribunal.) There should be no room for
any misunderstanding on the part of the respondent, his advisers, his patients and former



6.37

6.38

6.39

6.40

7.1

14

patients, and the public generaly, that Dr Fahey is not currently entitled to practise. While
suspended the respondent may not consult with any person for the purposes of giving any
medica advice, care or treetment. That includes obtaining, prescribing and administering
any drugs and medicines.

PURSUANT to Section 104(4)(c) the Tribunal is required to advise the respondent that
he has the right to apply for revocation of the order suspending his regigration, at any time
in accordance with Section 105 of the Act.

BECAUSE the fact of suspenson of Dr Fahey's regigration will be recorded on the
Medica Regigter (Section 37(1)(h)), and the Regigtrar of the Medica Council is required
by Section 49(3) of the Act to keep the register open for public ingpection at the offices of
the Council during the ordinary hours of the Council, the issue as to whether or not notice
of Dr Fahey’s suspenson would contravene any name suppression orders should be

claified.

THE Tribund for its part, does not consider that any advice that Dr Fahey’ s regidtration is
currently suspended, without any reasons being given, is prevented by name suppression
orders made in relation to the charges. A doctor’s registration may be suspended, for a

number of reasons and the Council is not required to give notice of the reason for the

suspension.

FOR dl of these reasons therefore, the Tribunal condders that it is necessary and
desrable to suspend the respondent’s regidtration pending the determination of the
charges. The Tribund’s decision is again unanimous.

ORDERS

ACCORDINGLY, the Tribund makes the following Orders.
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Theat the publication of the names and any identifying details of the complainants
referred to in the charges agangt Dr Fahey lad before the Tribund on 3
December 1999 is prohibited.

That publication of the detalls of any of the charges against Dr Fahey laid before
the Tribund on 3 December 1999 is prohibited until further order of the Tribund.

That Dr Fahey's regidtration as a medica practitioner is suspended pending
determination of the charges laid before the Tribuna on 3 December 1999.

That the hearing of the chargesis stayed pending the determination of the crimina
chargeslaid againgt Dr Fahey.

THE Tribund will request its Counsel, Mr Corkill, to make application to the High Court

for a variation of the Orders made on 3 December 1999 s that this Decison may be

given effect and for such other consequentia orders as may be required.

DATED at Auckland this 14™ day of December 1999.

W N Brandon

CHAIR



