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Hearing held a Wélingtonon Thursday 7 and Friday 8 August 2003

APPEARANCES: MsK P McDonad QC and Mr J Tamm for Director of Proceedings

Ms G Phipps for Dr A B Smmonds.

Introduction

1. Dr Smmonds is an orthopaedic surgeon practising from Lower Hutt. On 3 April 2003 the
Director of Proceedings (the Director) laid a charge of professona misconduct against

him.
TheCharge
2. The charge dleged that while caring for his patient, Mrs Babington, Dr Smmonds acted in

such a way that amounted to professond misconduct in one respect, in that on 3
November 1999, having failed to take adequate steps to ensure that the correct surgical
ste had been identified on Mrs Babington, he commenced surgery on the wrong site.

3. Dr Smmonds denied the charge.

4, The charge was heard in Wdlington on 7 and 8 August 2003. Following the conclusion of

the evidence and the submissions of counsd the Tribuna retired to consder its decision.

5. On 11 August 2003 the Tribund issued a decison determining that Dr Simmonds was not
guilty and dismissed the charge.  Full reasons are now set out in this supplementary
decison.

Witnesses for the Director of Proceedings

6. The Director of Proceedings caled six withesses.
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The complainant Shirley Ann Babington now resident in Audrdia

B of xx who is atheaire nurse and who was on day duty in the role of the circulating
nurse at the relevant time on 3 November 1999.

D who is atheatre nurse and who was on duty in another theetre at the relevant time
on 3 November 1999.

C athesatre nurse who was on duty in the role of the scrub nurse at the relevant time
on 3 November 1999.

A a theatre nurse who was on duty as the xx nurse at the rdevant time on 3
November 1999 and whaose evidence was given by affidavit.

Professor James Geoffrey Horne, Professor of Surgery at the Wellington School of

Medicine and practising as an orthopaedic surgeon. Professor Horne was cdlled as

an expert.

Withessesfor Dr Simmonds

7. Dr Smmonds gave evidence on his own behaf and cdled four witnesses:
(@ Professor Alan Forbes Mery a Professor of Anaesthesiology a Auckland

(b)
(©
(d)

Universty and practisng as a specidist in anaesthesia and chronic pain.  Professor
Merry was caled to give expert evidence about safety in hedth care which is his
major research interest.

Denis Raymond Atkinson, Orthopaedic Surgeon of Hastings (by affidavit).
Christopher John Bosdey, Orthopaedic Surgeon of Wellington (by affidavit).

Peter David Tobin, Anaesthetist of Lower Hutt (by affidavit).

Expert Witnesses

8. The Tribund was gppreciative of the expert testimony provided by Professor Horne and

Professor Merry.

0. Professor Merry’s maor research interest is safety in healthcare on which subject Dr
Smmonds cdled him as an expert. Counsd for the Director of Proceedings objected to

Professor Merry’s evidence on the ground it was not relevant and on the ground that it
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sought to provide opinion evidence which was essentidly the province of the Tribund.

However, the Tribunal agreed to hear Professor Merry.

While the members of the Tribunal gppreciated Professor Merry’s attendance and found
his evidence of interest in a generd sense, we did not have regard to it in either our
deliberations or in reaching our conclusion. It did not influence our thinking. In any event,
portions of Professor Merry’s evidence went no further than to make observations about
human behaviour and what might mativate it. The members of the Tribuna do have some
independent knowledge of such matters and the ability to make their own judgments and

draw their own conclusions from the evidence.

Name Suppresson Applicationsand Orders

11.

The name suppression gpplications and orders made are dedlt with later in this decison.

Onus of Proof

12.

The onus of proof is borne by the Director of Proceedings.

Standard of Proof

13.

14.

As to the standard of poof, the Tribund must be satisfied tha the rdevant facts are
proved on the balance of probabilities. The standard of proof varies according to the
gravity of the alegations and the level of the charge. If the charge againgt the practitioner is
grave then the dements of the charge must be proved to a stlandard commensurate with the
gravity of what is dleged.

The requisite standard of proof in medica disciplinary cases was consdered by Jeffries Jin
Ongley v Medical Council of New Zealand (1984) 4 NZAR 369 in which the High
Court adopted the following passage from the judgment in Re Evatt: ex parte New South
Wales Bar Association (1967) 1 NSWLR 609:

“The onus of proof is upon the Association but is according to the civil
onus. Hence proof in these proceedings of misconduct has only to be
made upon a balance of probabilities; Rejfek v McElroy: [1966] ALR
270. Reference in the authorities to the clarity of the proof required




where so serious a matter as the misconduct (as here alleged) of a
member of the Bar isto be found, is an acknowl edgement that the degree
of satisfaction for which the civil standard of proof calls may vary
according to the gravity of the fact to be proved” .

15. The same observations were made by a full bench of the High Court in Gurusinghe v
Medical Council of New Zealand [1989] 1 NZLR 139 a 163 in which it was
emphasised that the civil standard of proof must be tempered “having regard to the gravity
of the dlegations’. This point was aso made by Greig Jin M v Medical Council of New
Zealand (No.2) (unreported HC Wellington M239/87 11 October 1990):

“The onus and standard of proof is upon the [respondent] but on the
basis of a balance of probabilities, not the criminal standard, but
measured by and reflecting the seriousness of the charge’ .

In Cullen v The Medical Council of New Zealand (unreported HC Auckland 68/95, 20
March 1996) Blanchard J adopted the directions given by the lega assessor of the Medica
Practitioners Disciplinary Committee on the standard required in medica disciplinary fora

“The MPDC's legal assessor, Mr Gendall, correctly described it in the
directions which he gave the Committee:

“[The] standard of proof is the balance of probabilities. Asl
have told you on many occasions, ... where there is a serious
charge of professional misconduct you have got to be sure.

The degree of certainty or sureness in your mind is higher

according to the seriousness of the charge, and | would
venture to suggest it is not simply a case of finding a fact to
be more probable than not, you have got to be sure in your
own mind, satisfied that the evidence establishes the facts.”

No I'ssues of Credibility

16. The Tribund wishes to state a the outset that it was impressed by the honesty and integrity
of dl the withesses. Where the Tribunal has rgected certain pieces of evidence or
preferred the evidence of one or more witnesses over another, it is not to be taken as any
adverse reflection on the witness or witnesses whose evidence has not been preferred. In

some instances, awitness might be adamant about some piece of evidence yet have no



recollections or differing recollections about other aspects of the evidence. It is merdly a
reflection that by the time of the hearing, the events under scrutiny were amost four years
old. Where there has been any confusion or uncertainty, the benefit of the doubt, as the
law requires, has been given to Dr Smmonds.

Background Events and Evidence

17.

18.

19.

20.

21.

22.

23.

24,

In October 1999 Mrs Babington, then aged 67 years, attended her generd practitioner, Dr
Doddridge, regarding a painful right knee.

She was referred to Dr Simmonds whom she first consulted on 8 October 1999. He
diagnosed a probable torn media meniscus to her right knee.

After discusson between Mrs Babington and Dr Smmonds, it was agreed he would carry

out an arthroscopy with resection of the degenerate medid meniscus tear.

During the course of the consultation, Mrs Babington told Dr Simmonds of pain she had
been experiencing to the big toe of her right foot. Following discussion it was aso agreed
that Dr Smmonds would perform a right toe extensor tenotomy (tendon relesse

procedure) a the same time as the arthroscopy on her right knee.

That same day, Dr Simmonds reported to Dr Doddridge setting out the history and

referring to the examination.

Mrs Babington's surgery was scheduled for midday on 3 November 1999.

During the morning of that day, Mrs Babington was admitted to Boulcott Hospitd, a
private clinic, as a day surgery patient. She was the lagt patient on Dr Smmonds
operating list. For reasons beyond Dr SSmmonds' control, the theatre Sarted late and the
operating list was running two hours behind schedule.

As areault it was not until 2pm when Ms A, the xx nurse, collected Mrs Babington from
the ward. She went through the pre-operative check list with Mrs Babington to ensure the
paperwork was complete; went over the consent form with her; and checked with her that



25.

26.

27.
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she understood what was to happen. Mrs Babington confirmed it was her right knee
which was to be operated on, which was what was stated on the consent form.

Mrs Babington was then taken to a waiting area while Ms A went into theetre to prepare
for the anaesthetic.

Dr Smmonds said he spoke with Mrs Babington in the presence of Dr E, the xx, while
Mrs Babington was in a waiting area. He read the patient’s notes and confirmed with her
that as wdl as the right knee arthroscopy she was aso to undergo the right toe flexor
tenotomy. Thislatter procedure was not written on the consent form and was added in by
Dr E with Mrs Babington's ord and written consent. Dr Simmonds sad he was
concerned to ensure that he did not lose sight of the need to carry out the toe surgery as
this was not surgery that he normaly carried out at the same time as an arthroscopy. He
said he was aware of the risk of it being overlooked being a rdatively minor and quick

procedure.

Mrs Babington confirmed that Dr Smmonds and Dr E saw her and spoke with her while

shewasin awaiting area.

Dr Smmonds sated that he and Dr E then took Mrs Babington from the waiting area to
thegtre.

Mrs Babington said that Dr Smmonds then “did a most unusual thing” in that he pushed
her bed over to the operating table by himsdalf. However, Dr Smmonds explained that the
area where Mrs Babington was placed prior b surgery was in the recovery area. The
nursing staff were aware that if a patient had to wait in tha particular place (where Mrs
Babington was), the patient could see into the operating thestre. Accordingly, Mrs
Babington's bed was placed in a position so that she was facing in the opposite direction
away from theatre. In order to get her into theatre, it was necessary to rotate her bed
180°, atask normdly difficult to accomplish with only one person. Dr Smmonds sad it
was his normal practice to take the foot end of the bed and ether the xx nurse or (as on
this occason) Dr E would take the head of the bed and he (Dr E) would therefore be in
such a pogtion that Mrs Babington may not have been aware of his presence. The
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Tribuna accepts Dr Simmonds evidence and his explanation that the moving of the bed in

these circumstances was norma practice and that this was what occurred on this occasion.

Mrs Babington was taken to thegtre, covered by a “cuddly” rug, and was transferred to
the operating table. Mrs Babington stated that when she was taken into the thestre she
was somewhat surprised at what seemed to be a very jovid amosphere that “the radio
was “ blaring” , everyone seemed in a very happy mood” and she thought it appeared
like a scene from “Mash” . The reference to music has some relevance as will be apparent

later in this decison.

Once Mrs Babington was taken to theatre Ms A, the xx nurse, took Mrs Babington's
notes to Ms B, the circulating nurse. Ms A then proceeded to assst Dr E.

In her written evidence, Ms B sated her involvement with Mrs Babington began when Mrs
Babington arrived in theatre. She greeted her and introduced her to the scrub nurse, Ms

C, who was scrubbing up.

Ms B dated that she checked the consent forms and the operating list to make sure that
the correct patient and the correct operation site had been marked. She noted that the
operation was to take place on the right leg but observed that there was no mark on the

limb.

Reference was made to more than one set of notes. While in thegtre, the patient’s notes
were on the circulating nurse’ stable. The surgeon had his own notes on another table and
there was an operating list on the wall. No doubt, the xx would have had his own notes or

at least access to the notes referred to.

Ms B was adamant that she told Dr Smmonds that the limb was not marked and that she
confirmed with him that the operation was to be on the right leg.

When asked by counsd for the Director of Proceedings to elaborate on her written
evidence, Ms B sad that when she told Dr Smmonds that the limb was not marked she
was standing at the scrub bay with the patient’s notes. She said she could not remember
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where Dr Smmonds was standing at the time. When asked if she had an impression asto
what part of the thestre he wasin, she replied that he was close enough for her not to have
toydl a him.

Dr Smmonds said he had no recollection of any such conversation with Ms B and nor
would he have failed to respond to an experienced nurse telling him there was a particular

issue, had he heard her. The Tribund refers to this matter later.

Ms B stated that Ms C proceeded to begin her trolley preparation while she hersdlf began
opening equipment and preparing for surgery. Nurse B dated that she heard Dr
Simmonds spesk with Mrs Babington asking her if this was the leg and heard Mrs
Babington say “Yes' but dated that she did not know which leg Mrs Babington
acknowledged as she was opening equipment at the time in accordance with her role. Ms
B stated she had her back to Mrs Babington dl the time during the conversation between
Mrs Babington and Dr Simmonds.

When asked by counsd for the Director of Proceedings to elaborate as to where Mrs
Babington was at the time the asserted conversation took place between Mrs Babington
and Dr Smmonds, Ms B said that Mrs Babington “ was lying on the actual operating
table” .

However, a careful andysis of dl the evidence cals into doubt Ms B’s evidence that she
told Dr Smmonds the limb was not marked and aso cals into doubt that Dr Smmonds

had a conversation with Mrs Babington while the latter was on the operating table.

Following the completion of the surgery, a meeting (' a de-briefing session™) of the
thestre team took place during which an * Incident/Accident Complaint Report” was
completed (Exhibit 9). It was recorded as having been compiled by Ms B as Team
Leader. It was produced at the hearing by Dr Simmonds  counsel and Ms B confirmed it
was in her handwriting. It was signed by Ms B, Ms C, Ms A and Ms D. Ms B stated that
Dr E was dso present, which evidence the Tribuna accepts, but notes Dr E did not Sgn

the report, and did not give evidence before the Tribund; and Dr Smmonds was not
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present a the meeting as he had to attend an out-patients clinic for which he would
aready have been late.

The “Incident/Accident Complaint Report” indicated there were two separate
discussions that morning between Mrs Babington and Dr Smmonds. It referred to the
discusson which dso included Dr E (see para. 26 above). It ten recorded “ Mrs
Babington was then taken into theatre. Mr Smmonds spoke again with the patient
who was now on the operating table, he pulled back the cover on L) side and
commented that he had not put an arrow on the leg but tapped the L) leg and said
thisisthe leg we are doing and the patient confirmed this. (The patient had not been
premeded).”

Dr Smmonds counse questioned Ms B about the report, suggesting that certain aspects
of the report were inconsstent with Ms B’ s evidence-in-chief.

One aspect was that the report stated it was Dr Smmonds and not Ms B who had
commented on the unmarked limb. Ancther issue raised was the order of events in the

report which was different from Ms B’ s evidence.

Another aspect put to Ms B was that the report recorded that the left leg was being
confirmed in circumstances where Ms B was aware it should be the right leg, which was

contrary to her evidence.

Ms B said she was aware it was the right leg that was to be operated on, but stated that
the left leg was dso discussed during the pre- operative examination on the operating table.
She said she was unaware of the total conversation and could not recdl exactly what was

discussed but maintained her evidence was correct.

Ms B dated that the incident report was the result of a “ combination of pooled
information” of those present at the debriefing session.

However, the evidence of the witnesses given at the hearing (other than Ms B’s) did not

establish that a second discussion between Mrs Babington and Dr Smmonds took place
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when Mrs Babington was on the operating table; and nor did it establish that there was a
discussion between them about Mrs Babington' s left leg.

Mrs Babington’'s own evidence did not confirm that her conversation with Dr Simmonds
took place on the operating table. She was specificaly asked about this by Dr Smmonds
counsd and it was readily gpparent from her answer that she was in the waiting area when

Dr Smmonds and Dr E spoke to her.

“ ...t was in the theatre but around to the side of it, | wasn’'t actually on the
table, | was facing that way towards the wall, and that’s when they came to
me to sign the thing and Mr Smmonds whirled me around to the table part of
it. It wasn't a separate room.

Did anyone refer to it as a waiting bay just outside the door to theatre, do you
remember anyone using that term?

| just remember being in | suppose you'd call it a bay, yes.

And it’ s there that you were spoken to by both the doctors ...

Yes.

Further, Mrs Babington in evidence-in-chief stated that when she was taken to thegtre she

wasthen xx by Dr E and her next memory was waking in the recovery room.

With regard to the left leg, Mrs Babington was adamant that the left leg was never
discussed — “ the left leg was never ever mentioned, ... | am really emphatic that the

left leg was never mentioned” .

Ms C dated that her involvement with Mrs Babington began when Ms B showed her Mrs
Babington's form while she (Ms C) was scrubbing at the scrub bay. Ms C sad she
checked the consent form with Ms B and commented to her on the lack of arrow or other
marking on the right leg which was the leg to be operated on and dated that Ms B
informed Dr Smmonds that the limb was not marked.

Ms C was asked by counsd for the Director of Proceedings to elaborate on this piece of
evidence. Counsel asked “ ... you say there that B informed the surgeon that the limb
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was not marked, did you hear her do that”. Ms C replied “No, well | don’t

remember hearing her doit.”

When asked about the aleged conversation, as set out in the incident report, between Mrs
Babington on the operating table and Dr Smmonds, Ms C confirmed that this part of the
report was not a part of her recollection — “Thisisn't a part that’s recording your

recollection ... noit'snot” .

Ms A, the xx nurse, gave her evidence by affidavit. She was not available to eaborate on
her evidence, as she is presently employed overseas. However, the Tribund is entitled to
draw reasonable inferences from her affidavit taking into account al of the evidence before

the Tribund.

Ms A deposed that she spoke to Mrs Babington in Ward 3 at approximately 2pm. She
went through the pre-operative checklig with Mrs Babington to make sure dl the
necessary paperwork was complete; went over the consent form and checked that the
operation which had been consented to, was the same as that written on the thestre
checklist; and checked with Mrs Babington that she understood what was to happen. Mrs
Babington confirmed with Ms A that it was the right knee that was to be operated on,
which was what was stated on the consent form.  Mrs Babington was then taken to the

waiting bay and Ms A went into thestre to prepare for the xx and assist the xx.

Ms A further deposed “ | did not hear any mention of either left or right leg made by

anyone at all in theatre.”

Ms D (whose evidence is more fully referred to below) did not hear any discusson
between Mrs Babington and Dr Simmonds because Mrs Babington was dready
anaesthetised when Ms D entered the thegtre.

Dr Simmonds was adamant in his evidence that he had no recollection of hearing Ms B
remind him that the limb was not marked; and the Tribuna notes that the only discusson
with Mrs Babington about which he referred to in his evidence was the one he had with her
and Dr E in the waiting bay.
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When Dr Simmonds was asked if there were any notes about any concern Mrs Babington
had with the left knee, Dr Simmonds said there were not. He confirmed Mrs Babington's
evidence. He did not recal there ever being any complaints about problems with her |eft

knee.

Ms B dated that throughout the relevant events her back was to Mrs Babington as she
was sanding adongsde Ms C at the scrub trolley. However, when questioned by a
member of the Tribund, Ms C said that she hersdf would have been standing at the scrub
table in the gerile fidd (closest to and with her back to the patient) while the circulating
nurse (Ms B’srole) would have been standing outside the sterile field on the opposite side
of thetableto Ms C.

If the Tribund accepts Ms C’s evidence this means that Ms B would therefore have been
facing the patient.

There is ggnificant uncertainty regarding certain aspects of the evidence, particularlly Ms
B's.

In these circumstances, the Tribund is not satisfied the evidence etablished that there was
a discusson between Mrs Babington and Dr Simmonds once Mrs Babington was in
thegtre on the operating table; and nor is it satisfied that there was any discussion between
them regarding Mrs Babington' s |eft knee.

The Tribund finds that the conversation which took place between Mrs Babington and Dr
Simmonds was in the waiting bay, as previoudy described. It is therefore unlikely that Ms

B would have heard the conversation between them as she was in the thestre at the time.

In view of the uncertainty surrounding these aspects of the evidence, the Tribund is not
prepared to find that Ms B did remind Dr Smmonds that the limb was not marked.

After being transferred to the operating table, Mrs Babington was anaesthetised while Dr
Simmonds put up the x-rays on the viewer.
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Dr Smmonds explained it was then his practice to examine the knee with the patient adeep
(a manipulation under anaesthesia) and he recaled in this case that, having examined the
affected knee, he checked the good knee to see if there was any difference. As Professor
Horne opined, thisis good practice.

He sad that if anyone were observing him they would have seen him manipulating the right

knee to be operated on and the other knee for a comparison.

In accordance with his usua practice, Dr Smmonds said he then went to the scrubbing
bay to scrub.  This involves going to a sainless sted basin in one corner of the theetre in
order to thoroughly erilise the hands and forearms before putting on the surgical gown
and gloves. This takes gpproximately two minutes.

Dr Smmonds explained that at this Sage it is his normd practice to think carefully about
the procedure he is to undertake, correlating the xrays in his mind with the pre-operative
manipulation. He aso recdled reminding hmself, regarding Mrs Babington's case, not to
forget the planned surgery for the toe.

It is common practice, when undertaking these kinds of procedures, for the surgeon to use
as an aid, a “monitor” (a televison screen) set on a structure sometimes cdled the
“tower”. The tower is a multi-level dructure with shelves on which there are normaly
three major modules, namdly, a mechanism for the arthroscopy camera; a device for
recording the arthroscopy in the form of a video recorder or photographic recorder; and
some equipment for driving instruments that are used at the time of the arthroscopy. It may
aso contain other equipment.

The correct pogtioning of the tower is essentid as the surgeon has to view the televison
screen which shows an image of the interior of the joint during the operation.

Where the tower is positioned will depend on the surgeon’s preference. Professor Horne
sad he liked to have it on the opposte side of the table to where he was operating as it
enabled him to get the best view of the joint at the same time as working with his hands to
manipulae the ingruments that are indde the joint.
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It is readily apparent from Dr Smmonds evidence that his preference dso was for the
tower to be placed on the opposite side.

On this occasion, the tower was placed on Mrs Babington’s right Side (the incorrect Side)

thereby indicating that the side intended for surgery was the left Sde.

Ms B explained that the tower is usualy positioned after the patient is anaesthetised by the
anaesthetic nurse who isthen free to position it, but that it can be the role of the anaesthetic
nurse, the circulating nurse, or “ whoever is not tied up doing something at thetime” to

position it.

Ms B could not recall when the tower was positioned or who positioned it on this occasion

but said it was not her as she was assisting Ms C to get her instruments ready.

Both Ms C and Dr Smmonds said they did not pogtion it ether.

Ms A, the xx nurse, who gave her evidence by affidavit deposed (paragraph 6):

“ Once Mrs Babington was brought into theatre | took her notes over to Staff
Nurse B who was the circulating nurse. | then proceeded to assist the
anaesthetist to put in an IV cannula and from that time onwards | was
concerned with assisting the anaesthetist, organising monitors, passing

airways and other equipment and moving equipment into correct places’

(emphasis ours).

The Tribund is conscious that Ms A was not available to elaborate on her evidence (as she
is presently employed overseas) but on a fair assessment of dl the evidence before the

Tribund it is probable that it was Ms A who positioned the tower on the incorrect side.

Although it cannot be stated with absolute certainty, it is aso probable, from a
condderation of dl the evidence that the tower was pogtioned shortly after Mrs
Babington was anaesthetised.
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While Dr Smmonds was scrubbing, Ms D entered theatre 2. She was on day duty in
theetre 1, involved in an operation taking place in that thestre and was not scrubbed. She
went into theatre 2 to collect some equipment. She noticed that a patient (Mrs Babington)

was on the operating table adeep.

Ms D said she was not scheduled to be involved in Mrs Babington's operation in theetre 2
but that it is the practice of the Boulcott Clinic that assstance is given if athestre nurse is
passing through another theatre and is asked to assst and isfreeto do so.

She dated that while she was looking for her equipment, Dr Simmonds asked her if she
could gpply the tourniquet while she wasthere. Dr Simmonds confirmed in his evidence he
made this request of MsD.

Ms D sad that while Dr Smmonds was scrubbing at the scrub bench she noticed that it
was Mrs Babington's left leg which was exposed. The Tribund infers from dl the
evidence that this may have occurred following the examination by Dr Smmonds of Mrs
Babington’s knees while she was under anaesthesa and when the cuddly rug would have
been disturbed. Ms D said she touched the exposed leg and said “ thisleg?” to which Dr
Simmonds nodded and said “yes’. She sad that at tha point in time she was standing
next to the patient on the patient’s left facing towards the door. She stated tha Dr
Simmonds was scrubbing at the scrub bay (approximately 5.5 metres away) (with his back
to her) and that “ he just turned his head and looked” (indicating a quick turn of the
head) and did not say anything other than yes that she could recdll.

While scrubbing, Dr Smmonds said he had a clear recollection that Ms D entered thegtre
and, as she was not engaged in atask, he asked her to apply the tourniquet. However, he
had no recollection of her asking him “ thisleg?” or of hisresponse.

Ms D said she was unable to comment, when asked by Dr Smmonds counsdl, whether it
were possible Dr Simmonds may not have heard or fully heard her question.

Ms D could not remember which side the tourniquet applicator was on. She got it out and
goplied it to the left leg, which was the exposed leg (not the right leg which was the one
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intended for surgery), collected her equipment, and left. She said Dr Smmonds weas il
scrubbing at the bench and said “ thank you” . She had no further involvement in the
operation.

Ms B dated she did not hear either Dr Simmonds or Ms D mention which leg the
tourniquet was to be put on but recaled Ms D asking Dr Smmonds “ is this the leg?”
She said she did not see or hear which leg was indicated.

Ms C recdled Ms D entering the theatre and recadled Dr Smmonds saying he had not put
on the tourniquet, but said she did not see the tourniquet being applied.

The next step in the procedure was for the knee to be painted with acoholic chlorhexadine
and drgped. The draping involves a dgnificant amount of materia which, in Mrs
Babington's case, covered her dmost entirely except for the head.

Nurse B stated she did not see the exposed leg or the draping up or painting of it.

Dr Simmonds could not recal if it was he who painted the leg but accepted he did.

The Tribund accepts Ms C’s evidence that it was Dr Smmonds who painted the leg and

ether the xx nurse or the xx who held the leg while he did so.

It dso accepts Ms C’'s evidence that she and Dr Smmonds carried out the draping,
possibly with the assstance of a third person who would have been ether the xx or the xx

nurse.

Surgery was then commenced on the left knee.

Ms B said that as the circulating nurse she had to complete paperwork and went to the
theetre register to write the operation in it. As she was doing so she saw that dl the theatre
daff were gtting on the left hand sde of the patient and redlised that the incorrect leg was
being operated on. Sheimmediady derted Dr Smmonds.
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There were a number of options open to Dr Smmonds. As Mrs Babington was aready
subject to an anaesthetic and as there were dready two smal incisons in her left knee and
the arthroscope in place, he deemed it reasonable to complete a limited arthroscopic
examination of the knee so that she had the benefit of a report on possible degeneration of
the cartilage. No arthroscopic surgery as such took place on the |eft knee. He considered
it gppropriate to finish the procedure as investigetive only on the left knee (the totd time
involved including the prepping and drgping would have been 4 to 5 minutes) and then
carry out the arranged procedure on the right knee and toe, which he did. In making this
decison, Dr Smmonds consulted with the xx, Dr E, who confirmed that Mrs Babington
was tolerating the anaesthetic well and that he had no objection to Dr Smmonds
proposed course of action.

Professor Horne acknowiedged, in answer to a question from the Tribund, that while he
personaly may have made a different decison, Dr Smmonds decision to proceed, in the

given circumstances, was an entirely reasonable one.

Surgery was completed a 3.07pm following which Mrs Babington was taken to recovery.

What went wrong?

102.

103.

104.

Dr Smmonds told the Tribund that he had prepared his written evidence from the notes,
his memory of events and records of it and after walking himsdf back through the events of
Mrs Babington's surgery.

He acknowledged at the outset that he had made an error which he profoundly regretted
and for which he felt he could never sufficiently gpologise.

Dr Smmonds explained his usud practice. While, at the time of Mrs Babington's surgery,
protocols were not in place a Boulcott (nor goparently in many other hospitas throughout
New Zedand), it was nevertheless Dr Smmonds' practice at that time, and had been since
1977, to mark the surgica dte by drawing a prominent green arrow on it. There is only
one type of pen which effectivdly marks the limb indlibly. This was normally kept in the
operating thegtre.
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Dr Smmonds was not able to say why he did not follow, on this occasion, his usud
practice of marking the knee but confirmed it was extremdly unusud for him to have
diverted from this practice. He explained that occasondly Dr E, with whom he has
worked for along time, might mark the site in advance of him but on this occasion neither

did so.

Anather possihility was that, on this occasion, the penwas not readily locatable.

Dr Smmonds referred to the evidence that he was asked by Ms D to confirm the correct
knee at atime when he was scrubbing. He said he had no recollection of being asked that
question but had tried to come up with an explanation and tried to see if he could actualy
remember a question rather than thinking about what he had read throughout this enquiry
which, he said, had seen the matter investigated in three phases before the Director of
Proceedings and this Tribund. He stated he would not have heard, and agreed to the | ft

knee having atourniquet placed on it, for the following reasons.

(& Muscwasplaying.

(b) He was scrubbing at the time which meant there was the additional sound of water
hitting the stainless sed basin into which he was scrubbing.

(c) Hisleft Sde was facing the theetre, thet is, his hearing impaired Sde. He therefore
could not assg in explaining why there was a view that he had confirmed the
incorrect Sde.

(d) Ingruments were being aranged and there was subgstantid cdlattering and

background noise as well as conversations between the nursing staff.

Dr Smmonds informed the Tribund that like many orthopaedic surgeons he suffers from
some desfness in the high pitch ranges in his left ear. He explained that this is caused by
the equipment which is used in orthopaedic surgery and that even if he enjoyed having
music played when he worked, which he does nat, this dight hearing impediment meant
that he would find the thestre communication eeser without music playing.
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With regard to the reference to music, the evidence confirmed that when music is playing in
theetre it is from a radio Stuated on a trolley dongside the area of the scrub bay, and
would be playing a the time the surgeon isin the process of scrubbing.

When asked by a member of the Tribund to darify what she meant by the radio
“blaring” , Mrs Babington said it was “ quite loud” , more &t the level “ teenagers have
theirs’, “a bit louder than you would have at home”, “louder than you would

expect in an operating theatre” .

The circulating nurse could not recal whether music was playing in the theetre on this
occasion but said, if it were, it would not have been “ overly loud” as Dr Simmonds does

not like music in theatre. She said she was able to hear adequatdly in thegtire.

The scrub nurse could not remember if music were playing, but had difficulty accepting
Mrs Babington’s evidence that it would have been “blaring” when she was taken to
thegtre.

The Tribund finds that Ms D did ask “ this leg?” but aso finds that Dr Smmonds ether

did not hear her question or misheard it.

At the time, he was sanding some 5.5 metres from Ms D with his back to her.

The Tribund finds that music was playing but was not blaring (as Mrs Babington has
suggested) but that it was playing at a sufficient level together with other background noises
(as described by Dr Smmonds) which caused him either not to hear or to mishear MsD’s

question.

Dr Smmonds said he was aware that there was an operating list on the theeire wall to

which dl theatre staff have access.

The Tribund accepts Dr Smmonds  evidence that he would never have knowingly
consented to the tourniquet being applied to the wrong leg.
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Who was responsible?

118.

119.

120.

121.

122.

Professor Horne was called by the Director of Proceedings as an expert. He offered in his

written evidence the following opinion:

“It is clear from the statements that the nursing staff who collected the patient
from the holding area, and received the patient in the operating theatre,
checked the side and site upon which surgery was planned. It isrecorded in
their statements that Mr Smmonds was notified that the appropriate leg had
not been marked. Safe practi[c]ein surgery is always a team effort, but when
a surgeon operates on the wrong side or site, the ultimate responsibility lies
with the surgeon. Mr Smmonds admitted that he did not mark the side and
site of the proposed surgery. In my opinion the primary responsibility for the
error that occurred lies with Mr Smmonds.”

Professor Horne's opinion was based, among other things, on the understanding that Dr

Simmonds was notified that the appropriate leg had not been marked. The Tribund has

dready found that this aspect of the evidence is sufficiently uncertain and unclear and is not

prepared to find that Dr Simmonds was so informed.

Neverthdess, the Tribuna accepts (as did Dr Smmonds himsdf) that the primary
respongbility for the error lieswith Dr Smmonds. As the consultant surgeon, he ultimately
carried that respongbility.

However, as Professor Horne has opined, safe practice in surgery “is always a team

effort” .

Professor Horne's opinion was sought whether the marking of the limb was the only
mechanism for ensuring that the correct site was operated on. Hereplied “ No it certainly
is not the only mechanism. It’s one of a number of steps that are taken to minimise
the chance of something untoward happening. ... the nurses do a number of checks
and the surgeon checks and as part of that whole check list one part is to mark the
area.” While he said the practice was highly recommended, the purpose of which wasto
reduce the risk of wrong sSide and Site surgery, he was aware that in current practice not
every surgeon marked the Side or Site on every occason. If one did not, it would increase

the obligation to verify the correct Sde.
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The Tribunal has observed that in the incident report the regrettable outcome was referred

toas“ Ateamerror”.

When asked by Dr Smmonds counsel why the event was described as a“ team error”
in the report, Ms C responded “ because we are a team ... it is as a team that we

work.”

Dr Denis Atkinson is an orthopaedic surgeon practisng in Hastings. He was asked by the
Hedth and Disability Commissioner (following Mrs Babington's complaint) to provide an
opinion to enable the Commissioner to form his own opinion on whether the sandard of
care provided for Mrs Babington on 3 November 1999 was provided with reasonable

care and <kill.

On 15 October 2001, Dr Atkinson provided a written opinion to the Commissioner. He
stated at paragraph 5.3:

“5.3 Mr Smmonds failed in a duty of care to Mrs Babington on 03/11/99 by
incorrectly operating on her left knee, having obtained consent to proceed
with surgery on the right knee. There was a collective responsibility of all
theatre staff involved in Mrs Babington's care to ensure that the correct
operation and site of surgery was performed on 03/11/99. At the time of Mrs
Babington’s surgery in 1999, there did not appear to be a clear protocol for
correct site surgery at the Boulcott Clinic. There appeared to be some
informal processes but all staff were not aware of their roles. All
documentation to confirm the correct site in Mrs Babington's case was
complete [sic] diligently. However, at the commencement of surgery a double
check was not performed to confirm that the correct site was to be operated
on.” (emphasisours)

We accept Dr Atkinson's opinion of “ collective responsibility” in these particular

circumstances.

What occurred here was a chain of events which culminated in an adverse outcome.

Those events included the following:

(& Anunavoidable late theetre start and the fact that the operation list was running two
hours behind schedule due to a ddlay in scheduled operating times.  Although no
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witness specificaly suggested that this was a contributing factor, the Tribuna was left
with the impresson that this was one of the contributing factors.

The surgeon’ s diverson from his norma practice of marking the limb.

The fact that the tower was placed on the right sSde (that is, the incorrect side) of
Mrs Babington which would indicate that surgery was intended for the left side.

The fact that it was Mrs Babington's left leg which was exposed when Ms D
entered the theatre.

The request to Ms D to gpply the tourniquet when she was not part of the theatre
team for the particular surgery (athough this was a common practice a Boulcott).
The generd background noises of a busy theatre including the music together with
Dr Smmonds dight hearing impediment and the fact that he was some distance
from Ms D with his back to her scrubbing at the time with running water dl of which
would have affected his ability to hear or hear accurately Ms D’ s question.

The fallure of the back up mechanisms, that is, the failure of the other members of
the theatre team al of whom are competent and committed professond persons to
notice that the left leg was being operated on despite knowing that surgery was
intended for the right leg.

Professional Misconduct —the legal position

129.

130.

The starting point for defining professona misconduct is to be found in the judgment of

Jefferies Jin Ongley v Medical Council of New Zealand (above) when he posed the test

in the following way:

“Has the practitioner so behaved in a professional capacity that the
established acts under scrutiny would be reasonably regarded by his
colleagues as constituting professional misconduct? ... The test is
objective and seeks to gauge the given conduct by measurement against
the judgment of professional brethren of acknowledged good repute and
competency, bearing in mind the position of the Tribunal which
examined the conduct.”

In Pillai v Messiter [No.2] (1989) 16 NSWLR 197 the New South Wales Court of

Apped took a dightly different approach to judging professona misconduct from the test

formulated in Ongley. The Presdent of the Court consdered the use of the word
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“misconduct” in the context of the phrase “ misconduct in a professional respect”. He
dated that the test required more than mere negligence. At page 200 of the judgment
Kirby P. stated:

“The statutory test is not met by mere professional incompetence or by
deficiencies in the practice of the professon.  Something more is
required. It includes a deliberate departure from accepted standards or
such serious negligence as, although not deliberate, to portray
indifference and an abuse of the privileges which accompany registration
as a medical practitioner.”

131. In B v The Medical Council (unreported HC Auckland, HC11/96, 8 July 1996) Elias J
sad in relation to a charge of “conduct unbecoming” that:

. it needs to be recognised conduct which attracts professional
discipline, even at the lower end of the scale, must be conduct which
departs from acceptable professional standards” .

Her Honour then proceeded to state;

“That departure must be significant enough to attract a sanction for the
purposes of protecting the public. Such protection is a basis upon which
registration under the Act, with its privileges, is available. | accept the
submission of Mr Waalkens that a finding of unbecoming is not required
in every case where error is shown. To require the wisdom available
with hindsight would impose a standard which is unfair to impose. The
guestion is not whether the error was made but whether the
practitioner’s conduct was an acceptable discharge of his or her
professional obligation.”

Her Honour aso stressed the role of the Tribuna and made the following invauable
observations:

“The inclusion of lay representatives in the disciplinary process and the
right of appeal to this Court indicates the usual professional practice
while significant, may not always be determinative: the reasonableness
of the standards applied must ultimately be for the Court to determine,
taking into account all the circumstances including not only usual
practice, but patient interest and community expectations, including the
expectation that professional standards are not to be permitted to lag.
The disciplinary process in part is one of setting standards.”
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132. In Saite v Psychologists Board (1998) 18 FRNZ 18 Y oung J traversed recent decisions
on the meaning of professiona misconduct and concluded thet the test articulated by Kirby
Pin Pillai was the gppropriate test for New Zealand.

133. In referring to the legd assessor’s directions to the Psychologists Board in the Staite case,
Young Jsaid a page 31.

“1 do not think it was appropriate to suggest to the Board that it was
open, in this case, to treat conduct falling below the standard of care
that would reasonably be expected of the practitioner in the
circumstances — that is in relation to the preparation of Family Court
Reports as professional misconduct. In thefirst place | aminclined to the
view that “ professional negligence” for the purposes of Section 2 of the
Psychologists Act should be construed in the Pillai v Messiter sense. But
in any event, | do not believe that “ professional negligence” in the sense
of simple carelessness can be invoked by a disciplinary [body] in [these]
circumstances...”.

134. In Tan v Accident Rehabilitation Insurance Commission (1999) NZAR 369 Genddll
and Durie JJ conddered the legd test for “professond misconduct” in a medica setting.
That case related to the doctor’ s ingppropriate claims for ACC payments.  Their Honours
referred to Ongley and B v Medical Council of New Zealand. Reference was adso made
in that judgment to Pillai v Messiter and the judgment of Young J in Staite v
Psychologists Registration Board.

135. In relation to the charge againgt Dr Tan the Court Stated at page 378:

“If it should happen that claims are made inadvertently or by mistake or
in error then, provided that such inadvertence is not reckless or in
serious disregard of a practitioner’s wider obligations, they will not
comprise “ professional misconduct” . If however, claims for services are
made in respect of services which have not been rendered, it may be a
reasonable conclusion that such actions fell seriously short of the
standard required of a competent and reasonable practitioner. This may
be especially the case if such claims are regularly made so as to disclose
a pattern of behaviour” .

136. In the Tribund’ s view, the test as to what condtitutes professona misconduct has changed
since Jefferies J delivered his judgment in Ongley. In the Tribund’ s opinion the following
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are the two crucial condgderations when determining whether or not conduct congtitutes

professiona misconduct:

(@ There needs to be an objective evauation of the evidence and answer to the
following question:
Has the doctor so behaved in a professona capacity that the established acts
and/or omissons under scrutiny would be reasonably regarded by the doctor's
colleagues and representatives of the community as congtituting professiond
misconduct?

(b) If the established conduct fals below the standard expected of a doctor, is the
departure significant enough to attract a disciplinary sanction for the purposes of
protecting the public and/or maintaining professona standards, and/or punishing the

doctor?

The words “ representatives of the community” in the firgt limb of the test are essentid
because today those who gt in judgment on doctors comprise three members of the
medica profession, a lay representative and chairperson who must be a lawyer. The
composition of the medicd disciplinary body has dtered since Jeffries J ddivered his
decison in Ongley in 1984. The new statutory body must assess a doctor’s conduct
agang the expectations of the professon and society. Sight must never be lost of the fact
that in part, the Tribund’s role is one of setting standards and that in some cases the
community’s expectations may require the Tribuna to be criticd of the usud standards of
the professon: B v Medical Practitioners Disciplinary Tribunal (above). In Lake v
The Medical Council of New Zealand (unreported High Court Auckland 123/96, 23
January 1998, Smellie J) the learned Judge Stated: “If a practitioner’s colleagues
consider his conduct was reasonable the charge is unlikely to be made out. But a
Disciplinary Tribunal and this Court retain in the public interest the responsibility of
setting and maintaining reasonable standards. What is reasonable as Elias J said in
B goes beyond usual practice to take into account patient interests and community

expectations.”
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This second limb to the test recognises the observationsin Pillai v Messiter, B v Medical
Council, Staite v Psychologists Board and Tan v ARIC that not dl acts or omissons
which condtitute afallure to adhere to the standards expected of a doctor will in themselves

condtitute professiona misconduct.

In the recent High Court case of McKenzie v MPDT (unreported High Court Auckland,
ClV 2002-404-153-02, 12 June 2003), Venning J endorsed the two question approach
taken by this Tribund when consdering whether or not a doctor's actsomissons
conditute professond misconduct. The same judgment of the High Court cautioned
againg reliance in this country upon the recent judgment of the Privy Council in Silver v
General Medical Council [2003] UK, PC33.

Did Dr Smmonds Error Amount to Professonal Misconduct?

140.

141.

142.

143.

The Tribuna readily acknowledges that the public expects and is entitled to expect that
hedthcare systems are as fallsafe as possble and, where shortcomings or deficiencies

cometo light, that al steps are taken to make improvements on a continuing basis.

The Tribund accepts that Dr Smmonds' failure to ensure that the correct surgica Ste had
been identified was a most regrettable matter but, bearing in mind the relevant legd tedts,
the Tribuna was unanimous that in the particular circumstances such failure did not amount
to an offence inviting disciplinary sanction.

It is not every error or mistake which automaticaly gives rise to a disciplinary offence and

punishment.

In this instance, as the Tribund has found, there was a chain of events (referred to at
paragraph 128 hereof) which culminated in an adverse outcome. The Tribuna has had
regard to dl of the rdevant circumstances and while, as the consultant surgeon, Dr
Simmonds must bear the primary responsibility for the error, it would be wrong and unfair
to congder his actions in a vacuum. He was a member of ateam. The Tribund is aware
that he is the only member of the team who has been charged and, while we have made no

adverse criticism of the role undertaken by any other member of that team, we find that Dr
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Smmonds role in the unfortunate outcome was not such as to invite a finding of

professona misconduct.

Post-Oper ative Events

Apology

144.

145.

146.

147.

Dr Smmonds told the Tribuna he is usualy pedantic and is aware that some theetre saff
find m to be too dow and cautious. He said that the fact that this error occurred when it
is his normd practice to try and take care has been a difficult issue for him to come to
terms with. The Tribunad accepts that Dr Simmonds expects high standards of hmsdf.
The Tribund aso accepts Dr Smmonds evidence that whatever he says cannot truly
reflect the extent of his sorrow and deep mortification that this occurred.

The Tribund finds that as soon as Mrs Babington was awake following her surgery Dr
Smmonds went to see her in the recovery room, explained what had happened and
gpologisad profusdly; that once she had time to settle in the ward, he visited her again, this
time in the company of Dr E and a senior nurse and told her again what had occurred and
again gpologised; and that he saw Mrs Babington the following day and again explained
what had occurred and again apol ogised.

In August 2002, following the Hedlth and Disability Commissoner’s find opinion, a letter
was sent to Mrs Babington care of the Commissoner. It was sgned by Dr Smmonds, Dr

E, MsB and MsC. It sated:

“The entire surgical team involved in your operation apologise to you for the
error which occurred during your surgery. We realise it has caused you and
your family considerable distress. Each of us has considered our own role in
the error and adjusted our practice as a result to ensure this mistake is not
repeated.”

Dr Smmonds, through his counsdl, aso offered to meet with Mrs Babington. At the
hearing, Dr Smmonds publicly expressed his regret and sorrow at what had occurred and
gpologised yet again. The Tribuna has no doubt that each of Dr Smmonds apologies

were motivated by a genuine concern for Mrs Babington and were sincere.
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Changes Made

148.

149.

150.

151.

152.

153.

This incident caused changes to be made a Boulcott Clinic (as indicated in the surgica
team’s letter of gpology and by Dr Smmonds in his evidence) to diminae, insofar as
possible, repetition of any such error.

With regard to marking the limb, at the time of Mrs Babington's surgery, protocols were
not in place a Boulcott. The Tribunal has dready observed that such protocols were not
in place in many other hospitas throughout New Zedand. Dr Simmonds told the Tribuna
that as a response to this event a clear protocol was developed at Boulcott with cross-
checking to ensure correct site and side of surgery was accomplished.  Since then, Dr
Simmonds said the protocol had been revised regularly and that as recently as two weeks

prior to the hearing there was further consideration of changes.

A further change which was implemented was for the nurses a Boulcott to decide that only
the surgeon would gpply the tourniquet.

With regard to the playing of music in thestre, Dr Smmonds stated his preference is thet
the theatre he works in is slent. He explained that as a surgeon, he is part of ateam and
within the team there is a strong preference for music. He said there is a stated belief by a
number of thegtre hedth professonas that music assists them with their work, a belief

which he respected.

Professor Horne dtated that in the theatres in which he works music is dways played.
While some members of the team may have different tastes, whet is important is that the

team work as a happy cohesive unit the key to which “ is a bit of give and take” .

Dr Smmonds sad that since the incident with Mrs Babington, he no longer agrees to
having music played whilst he is in theetre. He is aware there is dways some tenson
between wanting to have a team which is happy, and said some clam thisis achieved by
having music played which is not the wish of people like himsdf. He has since discussed
this with colleagues and was surprised by how many put up with music dthough disturbing
for them.
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Dr Smmonds concluded that the lesson al could karn from it is the importance of each
thestre team discussing thisissue with patient safety as the primary focus.

There has been some discussion regarding the wisdom of asking someone who is not a
member of the particular theatre team (such as Ms D) to undertake atask. Ms D isan
experienced theatre nurse and according to both her and Dr Simmonds they have worked
together on and off for the better part of a decade. Ms D dated that it is the practice of
Boulcott Clinic that assstance be given if atheatre nurse is passing through another theetre
and is asked to assist and isfreeto do so. There was no suggestion that this had given rise
to any problem prior to the present incident. However, Dr Smmonds commented in his
evidence that by asking someone who was less busy but not part of the team for the
particular surgery he may have solved one problem of getting a task done but created
another by involving someone who was not aware of the naure of the surgery to be
caried out. He surmised that maybe the answer was never to do this, but that such an
approach could be counter-productive to a staff who co-operate. He noted it was worth
further debate.

Name Suppression Application by the Nurses, Dr E and Boulcott Clinic (also known as
Boulcott Hospital)

156.

157.

158.

159.

On 7 May 2003 Dr Smmonds applied for an order suppressng his name and any
information which might lead to his identification. His agpplication was heard on 5 June
2003.

On 13 June 2003 the Tribund issued a written decison with reasons making an order in

Dr Smmonds favour but on an interim basis only until the commencement of the hearing.

Dr Smmonds did not seek to renew his gpplication for name suppression which expired at

the commencement of the hearing. That order lapsed and is accordingly discharged.

On 13 June 2003 Mr Alagtar Sherriff of Buddle Findlay solicitors a Wellington gpplied
for orders permanently prohibiting the names of the following (the Applicants):
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Dr E (the xx)

MsB

MsD

MsC

Boulcott Clinic Limited (sometimes referred to as Boucott Clinic and/or Boul cott

Hospitd).

No samilar gpplication was made on behdf of Ms A (the xx nurse). Thismay have been an

oversght as sheis presently residing and employed oversess.

Submissions were filed subsequently and the application heard by telephone conference on
31 July 2003.

Dr Richard Stanley Grenfdl is the Managing Director of Boulcott Clinic Limited, which

owns and operates the private hospital in Lower Hutt known as Boulcott Hospital (and

sometimes as Boulcott Clinic). He gave evidence by affidavit sworn 12 June 2003 in

support of permanent orders suppressing publication of the names of the persons referred

to at paragraph 159(a) to () above.

Dr Grenfell deposed:

@

That in November 1999 when this incident occurred the hospital had protocolsin
place relating to patients undergoing surgery consstent with practice at the time in
other amilar dtuations. These did nat, in specific terms, stipulate marking of the
proposed surgica Ste. At that time routine marking of the surgica site by asurgeon
pre-operatively was not standard practice in New Zedand. Immediately after the
incident, the hospital theetre manager tried to obtain information and policies both
from the College of Surgeons and from the Orthopaedic Association but neither
organisation had any standard policies or information available on routine marking of
aurgica dtes. Following this incident, the Hedlth Department and the Orthopaedic
Asociation endorsed and circulated a policy later in 1999. The Hedth and
Disability Commissioner, in hisfina opinion, referred to guiddines rdaing to wrong
ste surgery released by the New York State Department of Headlth but these were
released in 2001, long after the surgery in question in this case.
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Boulcott Hospitd is continuoudy reviewing its processes, protocols and quaity
sysems. Asaresult, in 2001 the hospita recelved accreditation with Quaity Hedlth
New Zedland.

The Hedth and Disgbility Commissoner, in his find opinion, found that Boulcott
Hospital had breached the code in not having specific policies designed to minimise
the risk of wrong-sided surgery occurring but, to Dr Grenfell’s knowledge, such
processes were not standard in New Zedland in 1999. He referred to the
Commissone’s concluson that the Commissoner was “Not bound by the
medical practice prevailing at therelevant time ...” .

The Commissioner accepted that the hospital had acted appropriately towards Mrs
Babington and with regard to its protocols and policies following this incident.

Although the metter was referred to the Director of Proceedings, the Director
determined that no further action be taken insofar as the hospital or nurses were
concerned.

The Hedth and Disability Commissoner concluded his report with a promise to
remove the identifying details before publishing his report; and that the promise of
confidentidity will be defeated if there is publication of the name of Dr Simmonds,
Dr E, the Boulcott Hospitd or the medica daff of the hospitdl as a result of the
Tribund’s proceedings.

If Boulcott Hospitd’s name is published in the Tribuna proceedings Dr Grenfell

congders there is a red risk of damaging the reputation of the other hedth
professonas who work a the hospital who will not have had the opportunity to be
heard induding other surgeons, anaesthetists and practitioners.  He cited, for
example, that there are four orthopaedic surgeons who operate at the hospita apart
from Dr Smmonds.

If Dr Smmonds name is not suppressed the maiter is likely to be linked to Boulcott
Hospitd. Damage to the hospita’ s reputation is likely and it would be unfair on the
daff, egpecidly in the light of the fact that the Director of Proceedings had
determined to take no further action in respect of any professonas other than Dr
Smmonds

There is no public interest need requiring publication of Boulcott’s name in 2003 in
relation to an event in 1999, in the light of the policies and protocols introduced
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subsequently and the hospitd’s accreditation in 2001. There have been no other
indances of wrong dte surgery arisng in the hospita snce 1999 of which Dr
Grenfdl isaware.

Counsd for Boulcatt Clinic, (Mr Sherriff) filed a memorandum which referred to and relied
on Dr Grenfdl’s depodtion and referred to relevant legd principles. He emphasised that
he consdered the gpplication made on behdf of the gpplicants was a very narrow and
focused one while recognising and respecting the statutory presumption contained in the
Medica Practitioners Act that hearings be held in public. He argued that the applicants
were not seeking that any part of the hearing be in private or any evidence be suppressed
other than names, and that the agpplicants did not want to suppress detalls of what

occurred but smply where the events occurred.

Ms Isobel Eggerton dso participated as counsel for Dr E. She endorsed and adopted Mr
Sherriff’s submissions, and added that Dr E had been cleared by the Hedlth and Disability
Commissioner of any breach. She said it was likely that Dr E's role would be discussed at
the hearing (of the charge againgt Dr Simmonds) and that he would not be able to respond
to any criticism which might be made of him. She submitted there was no logica reason
for not granting him name suppresson and informed the Tribund thet it had not been
determined at that stage if he would be giving evidence.

The Director of Proceedings referred to her earlier written submissons regarding Dr
Smmonds gpplication for name suppresson (heard on 5 June 2003) and in a
supplementary memorandum re-affirmed the principles relaing to name suppression,
namely the principles of open justice and the public interest, balanced againg the privacy
interests of the gpplicants.

Additionaly, the Director submitted that it was incorrect for Dr Grenfell and Mr Sherriff to
date that faling to grant suppression in this matter would be “inconsistent” with action
taken by the Hedth and Disability Commissoner which issue related to the fact that the
Commissoner removes namesidentifying details from any opinion he places on his

website,
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The Director submitted that the Tribund’s process, as it relates to discipline, is a separate
one from that of the Commissoner which is a different process with different thresholds.
She gave as an example the clear digtinction between the disciplinary threshold and that
which conditutes a breach of Right 4(1) under the Code of Hedth and Disability
Consumers Rights.

The Director submitted that the Tribuna’s process may aso be digtinguished from that of
the Commissioner and that the Tribunal operates under the presumption of openness set
out in the Medica Practitioners Act while the Commissioner has no statutory obligetion to
identify providers in his finalised opinion; and further, that the Commissoner’s practice is
not to identify providers pending disciplinary proceedings.

The Director explained that where a matter is referred by the Commissioner to the
Director, the Commissioner’s opinion will ether be withdrawn from his webgte or Ssmply

withhdd fromiit.

She stated that the reason for thisis to preserve the Tribuna’ s function in determining name
suppression gpplications, including the suppresson of identifying detals, and s0 as not to
fetter the Tribund’s discretion in determining such gpplications.  The Commissioner’s
policy is dso to link the rdlevant opinions to the disciplinary findings (on the Tribund’s
website) at the conclusion of the proceedings.

The Director accordingly submitted that as the Commissoner’s opinion in question has
been withheld from his website it had no bearing on the current proceedings in terms of the

issue of suppression.

In other respects, it appeared from the Director’ s written submissions and from her stance
at the hearing on 31 July 2003 that she would abide the Tribuna’s decison.

On 4 Augugt 2003 the Tribund issued a decison making interim orders prohibiting the
publication of the names of the hospitd, Dr E, and the three named nurses until the
concluson of Dr Smmonds hearing a which time it would be in a more informed position
to consder whether it should make find orders regarding dl or any of the gpplicants.
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In that decision, the Tribuna dated that if it were not persuaded at the conclusion of Dr
Smmonds hearing that it should make find the interim prohibition ordersin respect of one
or more of the gpplicants (that is, the three named nurses, Dr E and the hospitd) then it
would give that or those applicants a further opportunity to address the Tribuna before the
gpplications were dedt with on afina bass.

At the conclusion of the present hearing, the Tribund was satisfied thet it should make find
orders prohibiting from publication the names of the xx and the four nurses who were

identified a the hearing.

However, the Tribuna was not persuaded that it should make afina order suppressing the
name of Boulcott Clinic. Accordingly, it gave Mr Sherriff the further opportunity to appear
before the Tribund to make further submissons (which he did). He re-afirmed and

emphasised his earlier submissons.

The Tribuna informed him that it conddered it gppropriate to make find orders
suppressing the names of the xx and the nurses but had reservations regarding the hospital.

Mr Sherriff said he did not see that it was in the public interest to refuse name suppression
to Boulcott Clinic regarding one incident which occurred some four years ago except for

historical purposes.

The Tribuna raised with Mr Sherriff an additiona meatter, thet is, the fact that the Dominion
Post newspaper had that morning (8 August 2003) published an account of the Tribund’s
proceedings and named Wellington Hospita rather than Boulcott Clinic as the hospita
involved. Mr Sherriff was aware of this. The Tribuna understood this would be brought
to the attention of the newspaper.

Therelevant principles applicable to name suppression

181.

The Tribund has, on previous occasions, set out the principles which goply regarding
goplications by medical practitioners for suppression of their name pending determination
of charges by the Tribund. (See Decision No. 216/02/95C; Decison No. 221/02/97C;
Decision No. 230/03/100D)
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When conddering the principles gpplicable to name suppresson involving medicad
disciplinary cases the starting point is section 106 of the Medica Practitioners Act 1995.

Section 106 of the Act provides.

“(i) Except as provided in this section and in section 107 of this Act, every
hearing of the Tribunal shall be held in public.

(i) Where the Tribunal is satisfied that it is desirable to do so, after having
regard to the interests of any person (including (without limitation) the privacy
of the complainant (if any)) and to the public interest, it may make any 1 or
more of the following orders:

(@ An order that the whole or any part of a hearing shall be held in
private:

n order prohibiting the publication of any report or account of any

(b) Anord hibiting the publicati f f
part or any hearing by the Tribunal, whether held in public or in
private:

() An order prohibiting the publication of the whole or any part of any
books, papers, or documents produced at any hearing:

(d) ...anorder prohibiting the publication of the name, or any particulars

of the affairs, of any person.”
Section 106(1) is mandatory in that it provides that every hearing of the Tribund shall be
held in public but then vedts in the Tribund a discretion to grant name suppression in

appropriate cases.

When the Tribund is consdering an gpplication for an order prohibiting publication of the
name of any person it must have regard to the interests of any person and to the public
interest.

Theinterests of any person include the nurses, Dr E and Boulcott Clinic.

Section 106(2) requires the Tribund to have regard to “the public interest” when

consdering an gpplication for name suppression.
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It should be made clear that there is all the difference between a matter which is in the
public interest as distinct from a matter which is of public interest, that is, of curiosity to the
public.

It isin the former sense which the Tribunad must address. This concept was dedt within
the case of S v Wellington District Law Society [2001] NZAR 465 relating to an
gpplication for name suppresson by a lawyer subject to a disciplinary proceeding. A full
bench of the High Court, when consdering the rdlevant provison in the Law Practitioners
Act 1982 (not dissmilar from s.106(2) in the Medical Practitioners Act 1995), observed:

“... the public interest to be considered, when determining whether the
Tribunal, or on appeal to this Court, should make an order prohibiting the
publication of the report of the proceedings, requires consideration of the
extent to which publication of the proceedings were to provide some degree of
protection to the public, the profession or the Court. It isthe publicinterestin
that sense that must be weighed against the interests of other persons,
including a practitioner, when exercising a discretion whether or not to
prohibit publication” .

Decision asto Name Suppr ession

Boul cott Hospital

190.

191.

192.

With regard to the identification of the hospital, we have dready recorded in this decison
the various and continuing improvements which have been made as aresult of this matter.

The Tribund accepts the Director of Proceedings submission that the Tribunal’s process
is different from the Hedlth and Disability Commissioner’s process. This Tribund operates

under the presumption of openness.

The Tribuna is not convinced by the reasons advanced by Mr Sherriff. We do not accept
that publication of the name of the hospitd will damage the reputation of other staff; and
nor does the Tribuna accept that speculation about any potentid damage to the hospitd’s
reputation should be given much weight.
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The Tribuna has been careful to refer in this decison to dl of the postive changes made

dnce this matter occurred.

In the particular circumstances, the Tribunal does not accept that the presumption of
openness should be displaced by perceived and, in the Tribund’s view, speculative
concerns about reputation.

Dr Grenfdl observed that if Dr Simmonds name was not suppressed, the matter was
likely to be linked to Boulcott Hospital. That is a matter to which the Tribund had regard

when considering the issue of name suppression for the hospitd.

The redlity isthat Dr Smmonds name was not suppressed. Dr Simmonds did not seek to
renew his gpplication for name suppression. If he had, the Tribuna would not have been
disposed to grant it unless there was some compelling evidence additiond to that which
was advanced when he first made his application.

Dr E and the Nurses

197.

198.

199.

The Tribund has carefully considered whether the presumption of openness now requires

that the interim suppression ordersin respect of Dr E and the nurses should be discharged.

The Tribund notes that none of these persons were charged and, on the facts, as the
Tribund has found them, there 5 no good reason why these orders should not be made

permanent.

In these circumstances, it is appropriate that their names should continue to be suppressed.

Ordersand Conclusion

200.

The Tribuna therefore makes the following orders.

(& Thecharge of professiond misconduct laid againgt Dr Smmonds is dismissed.
(b) A permanent order prohibiting the publication of the names of the following persons:
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@i) MsB
(ii) MsD
(i) MsC
(ivy, MsA
V) DrE

(©) Theinterim order prohibiting publication of Boulcott Clinic Limited (dso known as
Boulcott Hospitd) is discharged. The Tribuna suspends the effect of this particular
order for aperiod of five working days from the date of this decision.

(d) Asareault of the Tribund’s decison, there are no issues as to penalty or codts.

DATED at Wdlington this 20" day of November 2003

SM Moran

Deputy Chair
Medicd Practitioners Disciplinary Tribund



