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TheApplication

1. Dr B isasurgeon. He practicesin xx. On 26 March 2003 the Director of Proceedingslaid
a distiplinary charge againg Dr B. The detals of the charge are explained in the next
paragraph. On 17 April Dr B made application under s.106(2)(d) Medica Practitioners
Act 1995 (“the Act”) for orders suppressing publication of his name and any identifying
features pending determination by the Tribunal of the charge. On 15 May 2003 the Director
of Proceedings filed a detailed memorandum opposing Dr B’s application. On 23 May
2003 counsd for Dr B responded to those submissions. On 29 May 2003 counsel for Dr B
advised the Tribund that his client was content to let the Tribund rule on his gpplication
without the need for a hearing. That isto say, he was willing to let the Tribuna dedl with his
goplication on the badsis of the written materia recelved by the Tribuna. The Director of
Proceedings had previoudy adopted a smilar sance. The Tribuna convened (by way of
telephone conference) on 4 and 11 June. By a mgority of three to two the Tribund
concluded Dr B'’s interim application should be granted. The parties were advised of the
mgority’s decison on 14 June. The Tribund now gives the reasons for its decison and
gpologises for the delay in delivering the reasons for its decison. The ddlay is atributable to
two members of the Tribuna being overseas during the latter haf of June.

TheCharge

2. The charge dleges Dr B mismanaged a patient during the period 6 to 18 December 1999.
The Director of Proceedings has dleged that Dr B’s shortcomings, if established, condtitute

disgraceful conduct in a professona respect, or dternatively, professona misconduct.

3. The particulars of the charge dlege:

“1. Between 6 December 1999 and 15 December 1999, [Dr B] failed to
ensure the adequate preparation of [the patient’s] bowel prior to surgery in
that [ he] :

(@ inadequately communicated to [the patient] to fast prior to surgery;
and/or his wife the need for [the patient] to fast prior to surgery;
and/or

(b) inadequately instructed nursing staff at xx Hospital of the need for
[the patient] to fast prior to hissurgery; and or

(© failed to ensure that adequate corrective bowel preparation agents
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were administered to [the patient] on becoming aware that [the
patient] had broken his fast;

AND/OR

2. Failed to adequately assess [the patient] post-operatively; before 1200
hours on 18 December 1999;

AND/OR

3. Failed to adequately and appropriately respond to [the patient’s]
clinical presentation in that [he] failed to re-operate, at any time after
0700 hours and between 2400 hours on 17 December 1999;

AND/OR

4. Between 1100 hours on 17 December 1900 and 1200 hours on 18
December 1999 failed to consult with, and/or transfer care of [the
patient] to an appropriately qualified specialist surgeon in a timely
manner;

AND/OR

5. Failed to adequately, and in a timely fashion, document in the clinical
notes [Dr B's| operative and/or post-operative care in relation to [the
patient]” .

Summary of Groundsfor Application

4. The notice of agpplication identifies four grounds which are raised in support of the
goplication. Those four grounds are:

“1. Dr B denies the charge.

2. The charge is one of ‘disgraceful conduct’ with a corresponding high
risk of damage to [Dr B's| name and reputation as a consequence of

any publicity wherein he may be identified.

3. Any publicity of his name/identity or that of his employer runs the risk

that [Dr B's] employment may be terminated.

4. Publicity of Dr B's name will also risk unnecessary and unreasonable

damage and upset to his family including his wife and children.”
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On 30 April Dr B swore an dfidavit in support of his application. In his affidavit Dr B

explans

5.1 Hehasbeen aregistered medica practitioner in New Zedand since 9 January 1975.

5.2  Hepractices as asurgeon in the public and private sectorsin xx.

5.3  Hehasnot previoudy been charged with any offence.

54  He adently denies the alegaions and explains that” ... at all times [he was]
trying to do his best for [the patient]” .

55 If his name is published “it will have an adverse impact not only on [hig]
reputation, but also on [hig] private practice.

5.6  His public employer (xx) regards the events complained of as “serious misconduct”.
Dr B is ‘desperately concerned that [his] employment may be about to be
terminated. Any adverse publicity of [his] name/identity or that of [hig]
employer ... will only exacerbate that situation” .

5.7  The matters which have given rise to the charge have dready been the subject of an
inquest. Some publicity (which refers specificdly to Dr B) occurred at the time of
the Coroner’ s Court hearing.

5.8  Heisconcerned publicity may have an impact on his xx daughters aged xx, who are
described as being “ sendtive children”.

5.9 His wife is charperson of a school board of trustees. Dr B bdieves that if his
goplication is not granted any adverse publicity will reflect badly on the school and
that hiswife “might be asked to step aside as chairperson”.

5.10 His*“.. patients whose care [he] is managing (many of them on an ongoing

basis) would be seriously jeopardized if publication of [his] name/identity
occurred”. He dso suggests publicity would cause unreasonable stress to his

patients.



Director of Proceedings Position

6. In her comprehensive submission the Director of Proceedings stresses:
6.1  The legidative regime governing name suppresson gpplications before the Tribund

6.2

6.3

6.4

6.5

6.6

6.7

contains a presumption that proceedings before the Tribuna are to bein public.

The presumption of innocence is not determinative of interim name suppresson

applications.

Dr B’s gpplication and supporting affidavit does not disclose any exceptiond or
unusud crcumstances which judtify the granting of his gpplication.

Thereisinsufficient evidence for the Tribuna to conclude that Dr B’s employment is
likely to be terminated if his gpplication is declined.

The matters which have given rise to the charge are dready in the public domain asa
result of the Coroner’s hearing which occurred in August 2000.

It is difficult to assess how publication of Dr B’s name could affect his wife's
position on the board of trustees of their loca school.

The seriousness of the alegations are public interest factors which judtify the Tribuna
dedlining the application.

Applicant’s Response

7. In his helpful submissonsin response Mr Wadakens emphas ses the following points:

7.1

7.2

7.3

An unfar gigma is asociated with publication of the name of a person who is
presumed innocent of the charge laid againgt them.

There is no bass for any concern that publication will result in further complaints

emerging.

Doctors appearing in the crimina jurisdiction often recelve name suppression.
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7.4  The High Court indicated in F v Medical Practitioners Disciplinary Tribunal *

that applications for interim name suppressions should be favourably considered.

7.5  The publicity which occurred in relation to this case happened dmost xx years ago
and no longer has any “currency”.

7.6  Dr B cannot get information from his employer about the risks of his continued
employment because to do so might jeopardise his continued employment.

Decision of the M gjority of the Tribunal (Doctors Dame N Restieaux, J Cullen and
R Jones)

8. As mentioned from the outset, three members of the Tribund believed Dr B’s gpplication for
interim name suppression should be granted. The mgority’s reasons for granting name

suppression can be anaysed under two broad headings, namely:
8.1  Principlesapplicable to interim name suppression gpplications, and
8.2  Generd meits

Principles applicable to interim name suppression applications

0. All members of the Tribuna accept that the Sarting position when congdering the principles
goplicable to name suppresson in the medicd disciplinary arena is s106 Medicd
Practitioners Act 1995. Subsections 106(1) and (2) provide:

“(1) Except as provided in this section and in section 107 of this Act,
every hearing of the Tribunal shall be held in public.

2 Where the Tribunal is satisfied that it is desirable to do so, after
having regard to the interests of awy person (including (again
without limitation) the privacy of the complainant (if any)) and to
the public interest, it may make any one or more of the following
orders:. ...

(d) ... an order prohibiting the publication of the name, or any
particulars of the affairs, of any person.”

! unreported, HC Auckland AP 21/SW01, 5 December 2001, Laurenson J



10.

11.

12.

13.

14.

15.
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Subsection 106(1) places emphasis on the Tribund’s hearing being held in public unless the
Tribund, in its discretion applies the powers conferred on the Tribuna by section 106(2).
Another exception to the presumption that the Tribund’s hearing will be conducted in public
can be found in section 107 which creates specid protections for complainants where the
charge involves a matter of a sexud nature, or where the complainant may give evidence of

an intimate or distressng nature.

Dr Cullen has anaysed the language employed by Parliament when enacting section 106(1)
of the Act and concluded that Parliament only requires the Tribund’s hearings to be held in
public. In his consdered view, when Parliament stated in section 106(1) “every hearing of
the Tribunal shall be held in public” it meant hearings of the Tribuna should be open to
the public. Dr Cullen further reasons the requirement for “open” hearings does not mean a
doctor’s name should be subject to publicity prior to the actua commencement of a hearing
by the Tribund.

Dr Cullen reasons tha prior to the commencement of a disciplinary hearing there is no
gatutory guidance that can be gleaned from the Act on whether or not a doctor’s name
should be suppressed. In these circumstances, Dr Cullen maintains the appropriate course

to take isto grant name suppresson until the commencement of the hearing.

Intertwined in the andysis set out in the preceding two paragraphs is the propogition that a
hearing of the Tribuna does not commence until the Tribund assembles to hear submissons
and evidence from the parties. Prior to that stage, any interlocutory or pre-hearing
determinations do not form part of the actua “hearing of the Tribund”.

This particular point was not raised by either counsd in their submissons. The Tribuna has

therefore not had the benefit of submissons on this particular issue.

An examination of the law reports indicates that there has been judicia congderation of
when a hearing ends (see for example Ministry of Transport v Nicol ? and cases referred

to therein), but the Tribuna has not been able to identify any reported decisons which assst

2

[1980] 1 NZLR 436
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in determining when a hearing of the Tribuna commences for the purposes of section 106 of
the Act.

Dr Cullen gpproaches the interim name suppression gpplication on the bass that Parliament
has not given specific guidance to the Tribuna on how the Tribund should determine interim
name suppression applications and accordingly, he believes the gppropriate and cautious
gpproach is to grant interim name suppression until the commencement of the Tribund’s
hearing.

General Merits

17.

18.

19.

20.

Doctors Dame N Restieaux and R Jones have focused their attentions upon the substantive
merits of the gpplication and have concluded that Dr B has surmounted the threshold for

granting interim name suppression.

The reasons why Doctors Dame Restieaux and Jones are satisfied that Dr B’s name should
be suppressed on an interim basis can be succinctly stated.

Patients Interests

In congdering the “interests of any person” (Section 106(2)) Doctors Dame Restieaux and
Jones have paid specid regard to the interests of Dr B’s patients. They reason that patients
of Dr B may be unduly and unfairly concerned to learn Dr B is the subject of disciplinary
proceedings. They Idieve that many of Dr B’s patients will not be able to assess what
ggnificance (if any) they should place on the fact that disciplinary charges have been brought
agang Dr B. In these circumstances, Dr B’s patients may be tempted to draw negative
inferences which may in turn adversdly affect the rdaionship which currently exists between
Dr B and his patients.

Doctors Dame Restieaux and Jones reason that the public interest in knowing the identity of
adoctor charged with a disciplinary offence does not justify jeopardising the important bond
of trust between a doctor and patient. In the circumstances of this case it is suggested that
the relationship which Dr B has with his exigting patients should not be undermined and that
this factor weighs heavily in favour of granting interim name suppression.



21.

22.

23.

24,

Doctor’s Interests

The two members of the mgority who have focussed upon the subgtantive merits of the
goplication have dso carefully weighed and consdered Dr B’ s interests.

Doctors Dame Redtieaux and Jones have concluded that adverse publicity at this juncture
may serioudy damage Dr B's reputation, particularly in light of the fact that the charge
dleges diggraceful conduct. They believe that the fact Dr B has been charged with the most
serious of disciplinary offencesis likely to generate publicity and that members of the public
are do likely to hold Dr B in low esteem because he has been charged with disgraceful
conduct in a professonal respect. Doctors Dame Restieaux and Jones take the view that
even if Dr B is ultimatdy found not liable, any adverse publicity a thisjuncture will cause him
irreparable harm. This concern was acknowledged in the following way by Fisher Jin M v

Police®:

“...the stigma associated with a serious allegation will rarely be

erased by a subsequent acquittal. Consequently when a Court

allows publicity which will have serious adver se consequences for

an unconvicted defendant it must do so in the knowledge that it is

punishing a potentially innocent person” .
Doctors Dame Redtieaux and Jones aso accept Dr B's concerns about his continued
employment a xx Hospitd. In his affidavit Dr B says that the Chief Executive of xx (xx
Hogpitd) has told Dr B that the events giving rise to the charge “may be brought or is
likely to bring [Dr B] aswell as xx into disrepute” and “ that thisis considered to be

serious misconduct” .

Doctors Dame Redieaux and Jones believe the comments dtributeble to the Chief
Executive of xx must be taken serioudy, and that the Tribund should not prgjudice Dr B's
continued employment in the public sector at xx by declining his application for interim name

suppression.

3

(1991) CRNZ 14
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Patient’s Family

25.  The mgority of the Tribund have given careful congderation to the concerns Dr B has
advanced about the effects of publicity upon his daughters and hiswife. The mgority do not
believe that those factors judtify the granting of interim name suppression and to this limited
extent, the mgjority agree with the reasoning set out in the minority’ s decision.

Decision of Minority of the membersof the Tribunal (Dr D Collins QC,
MrsJ Courtney)

26.  In the minority’s view the reguirement in s.106(1) that the Tribund’s hearings be held in
public mirrors the principle that, except in unusud and rare circumstances, regular Court
proceedings are conducted in public. An effect of that principle in our regular Courts is that

defendants will rarely receive name suppression. Four cases can be cited to illudtrate this
point:
> InM v Police’ Fisher Jsaid:

“In general the healthy winds of publicity should blow through the workings
of the Courts. The public should know what is going on in their public
institutions. It isimportant that justice be seen to be done. That approach
will be reinforced if the absence of publicity might cause suspicion to fall on
other members of the community, if publicity might lead to the discovery of
additional evidence or offences, or if the absence of publicity might present
the defendant with an opportunity to re-offend” .

> InRvLidde °> the Court of Apped said:

“ ... the starting point must always be the importance in a democracy of
freedom of speech, open judicial proceedings, and the right of the media to
report the latter fairly and accurately as ‘surrogates of the public’.... The
basic value of freedom to receive and impart information has been re-
emphasised by s.14 of the New Zealand Bill of Rights Act 1990 ...

The room that the legidature has left for judicial discretion in this field
means that it would be inappropriate for this Court to lay down any
fettering code. What has to be stressed is the prima facie presumption as to
reporting is always in favour of openness. Name restrictions as to the
victims of sexual crimes are automatic (subject to the possibility in a range

4 (supra)

5 [1995] 1 NZLR 538
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of cases of orders to the contrary), and they are permissible for accused or
convicted persons. But they are never to be imposed lightly, and in cases of
conviction for serious crime the jurisdiction has to be exercised with the
utmost caution” .

> In Lewis v Wilson & Horton Ltd © the Court of Appea re-affirmed what had
beensadin Rv Liddell. The Court noted:

“ ... the starting point must always be the importance of freedom of

speech recognised by s.14 of the New Zealand Bill of Rights Act 1990,

the importance of open judicial proceedings, and the right of the
media to report Court proceedings’ .

> Recertly, in Re X ” the High Court digilled the rdevant principles relaing to
name suppresson gpplications to anumber of propositionsincluding:

“The principle of open justice dictates that there should be no
restriction on publication except in very special circumstances.”

In that case the intended victim of a crime had his name suppressed. However, that order

was revoked prior to the person concerned giving their evidence in Court.

The cases referred to in the preceding paragraphs dl involved crimina prosecutions. Apart
from Re X, the cases cited examine the broad discretion conferred on Courts in crimina
cases by s.140 Criminal Justice Act 1985 to suppress the name of an accused or convicted
person.? It is axiomatic that medica disciplinary hearings are not criminal prosecutions®
Nevertheless, the minority believe guidance can be derived from the crimind law jurisdiction
when applying the requirement of public hearings contained in s106(1) Medicd
Practitioners Act 1995 to an application for name suppression by a doctor charged with

serious offending.

6

7
8

[2000] 3 NZLR 546

[2002] NZAR 938

Section 140 Criminal Justice Act provides: Court may prohibit publication of names— (1) Except as otherwise expressly
provided in any enactment, a court may make an order prohibiting the publication, in any report or account relating to
any proceedings in respect of an offence, of the name, address or occupation of the person accused or convicted of the
offence, or of any other person connected with the proceedings, or any particulars likely to lead to any such person’s
identification.
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A number of decisions of the Tribunal, and appellate Courts have recognised the importance
of the requirement set out in s.106(1) of the Act that hearings of the Tribund shdl be heard
in public when the Tribund consders name suppression gpplications filed by a doctor. For
example in Harman v Medical Practitioners Disciplinary Tribunal *° the District Court
held:

“The Tribunal referred in its judgment to the well known statement of
principle [in] Rv Liddell ... That decision isto the effect that the prima facie
presumption as to reporting is always in favour of openness and that in
considering whether a power to prohibit publication should be exercised the
starting point is the importance in the democracy of freedom of speech, open
judicial proceedings and the right of the media to report the matter fairly and
accurately as ‘surrogates of the public’. These freedoms are re-emphasised by
s.14 of the New Zealand Bill of Rights Act 1990. In this case that presumption
is reinforced by the statutory injunction to the Tribunal that it should hear
proceedingsin public” .
In F v Medical Practitioners Disciplinary Tribunal * one of the many questions the
Court was asked to focus upon concerned the appellant’s contention that the Tribund had
mis-directed itself when deciding not to continue an interim name suppression order. It was
sad the Tribuna had wrongly applied the crimind law presumption of public hearings to the
doctor’s gpplication to continue suppression of his name. In that case the doctor submitted
that the higher public interest of “openness’ in crimind hearings should not be automatically
trangposed to medicad disciplinary proceedings. The High Court hdd there was a
fundamenta digtinction between name suppression in crimina cases and those which arose

in aprofessond disciplinary forum. The Court noted:

“...thereis... afundamental distinction, but on closer examination the impact
of thisislikely to be more apparent rather than real” .

The Court proceeded to say s.106(2) Medica Practitioners Act 1995 required the Tribuna
to take into account the interests of the practitioner. The Court said in the context of that
case (the practitioner had been found guilty of conduct unbecoming a medica practitioner)
the Tribuna should have regard to the possihility:

10
11

Re A Medical Practitioner [1959] NZLR 782, Gurusinghe v Medical Council of New Zealand_[1989] 1 NZLR 139, Guy
v Medical Council of New Zealand [1995] NZAR 67

DC Auckland NP 4275/00, 3 May 2002, J Doogue DCJ

Unreported HC Auckland AP 21-SWO01, 5 December 2001, Laurenson J



31.

32.

33.

13

“ ... that the charges brought against the practitioner might be found to be
unfounded or so trivial that a finding of misconduct is not warranted. In such
a case the practitioner will continue to practice. Therefore it is reasonable
that the right to practice should not be prejudiced by the practitioner being
identified in relation to allegations which do not, at the end of the day, have
any bearing on his ability to do so.

... therefore pending determination of the charges it will usually be quite
reasonable in most cases to make interim orders for non-publication of name’
(emphasis added).

The Court proceeded to observe that if a doctor is found lidble following a
disciplinary hearing then there is a strong expectation the doctor’s name will be
published.

The suggestion in F that it would be quite reasonable in most cases to make interim orders
for name suppresson pending determination of disciplinary charges againgt a doctor is a
clear indication from the High Court that the Tribuna should give favourable consderation to
goplicaions to name suppresson pending determination of disciplinary charges againg the
doctor. The observations of the High Court must carry considerable weight.

It must be said however that the comments of the learned Judge in F were obiter dicta
With the greatest of respect and deference to the High Court Judge, the minority members
of the Tribund believe they must assess each gpplication for name suppression on its merits
and faithfully apply the legidative criteria set out in s106(2) Medica Practitioners Act 1995

when considering name suppression goplications.

It would be unfortunate if the idea were to gain currency that there is a presumption in favour
of name suppression whenever a doctor applies to the Tribund under s.106(2)(d) to have
their name suppressed pending determination of disciplinary charges. Such a presumption
could not be reconciled with the Tribund’s duty to carefully exercise the discretion

conferred upon the Tribuna by s.106(2) after applying the criteria specified by Parliament.
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I nterests of the Practitioner

35.

36.

37.

Damage to Reputation

In his &fidavit Dr B saysthat if his“... name and/or identity is published in connection
with this case ... it will have an adverse impact on not only [his] reputation but also

on [his] private practice’ .

The minority members of the Tribuna accept that, on baance, there is likely to be harm
caused to Dr B's reputation if publicity is given to the fact that a charge of disgraceful

conduct has been laid againgt him.  However, they are not convinced that Dr B will suffer
sgnificant harm if his application is declined. Whilgt the dlegations are serious they must be
viewed in perspective. It is not uncommon for very serious alegations to be heard by the
Tribuna which undoubtedly impact upon the standing and reputation of the doctor
concerned. Allegations of sexua and drug abuse are examples of charges in this category.
The dlegations against Dr B focus on the way he is said to have managed one patient three
and a haf years ago. The surgery in question is of a kind which Dr B no longer performs.
In these circumstances the Chairperson and Mrs Courtney conclude that declining Dr B’'s
gpplication may cause some harm to his reputetion but if he does suffer harm it is unlikely to
be sgnificant. Having made these observations the minority members of the Tribund aso
accept that it would be unfortunate if Dr B’s reputation were damaged by reason of his
name being asociated with dlegations which a this juncture have not been proven.
However, the minority members of the Tribuna do not believe publicity will cause Dr B

serious adverse consequences.

The conclusons of the minority members of the Tribund that publicity is unlikely to have
“serious adverse consequences’ for Dr B is partidly reinforced by the fact that the matters
giving rise to the charge are dready in the public domain as a result of publicity given to a
Coronid inquest into the patient’s death. There is no suggestion that publicity had the
dightest impact upon Dr B’ s reputation.

Dr B’'s employment at xx Hospital

As mentioned earlier in his affidavit Dr B says that the Chief Executive of xx (xx Hospital)
has told him that the events giving rise to the charge “may have brought or is likely to bring
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[Dr B] aswell as xx into disrepute’ and “that this is consdered to be serious misconduct”.
Furthermore Dr B suggeststhat if publicity is given to the fact that a charge has been brought
his 8/10ths pogition at xx Hospital may be terminated.

The evidence does not satisfy the Chairperson of the Tribunal, and Mrs Courtney that Dr
B's fears for his future employment a xx Hospital are wel founded. The matters
complained of occurred three and a half years ago. If Dr B's employer had concerns about
the matters raised by the charge, then it should have satidfied itsdf about the appropriateness
of Dr B’s continued employment long before the charge was laid with the Tribuna. The fact
that the patient's death has been investigated by a Coroner in a public forum in xx
underscores this point. xx must have known about this matter Snce at least xx and cannot
now serioudy cdl into question Dr B’s continued employment because of the posshility of
publicity being given to the fact the Director of Proceedings has brought a charge against Dr
B.

Practitioner’s Family

39.

40.

Dr B’'s daughters

Dr B has invited the Tribund to have regard to the interests of his daughters aged xx. Dr
B’s two youngest children are described as being “... particularly shy adolescents and
would be devastated by any adverse publicity associated with their name” . The oldest
daughter is xx yearsold. She does not live a home. Dr B says she“ would crawl into her

shell in relation to any publicity” .

All members of the Tribuna accept that any publicity associated with this charge will cause
distressto Dr B’s daughters. However there is no evidence before the Tribuna to suggest
Dr B’s daughters will suffer emotiona injury or ill hedth if his goplication is declined. It
would be unusud if immediate members of a doctor’s family were not concerned and
distressed by publicity associated with a disciplinary charge againgt the doctor. Normaly
when stress and emotiona harm to a doctor and/or his family is relied upon as a ground for
name suppresson the Tribund has the benefit of medicd evidence explaining the effects
upon the person concerned if publicity occurs in reation to a disciplinary charge. There has
been no evidence of that kind provided to the Tribund. Inthisregard thereis much forcein
the submission of the Director of Proceedings thet there is no evidence before the Tribuna



41.

42.

43.

16

which points to unusua circumstances which judtify the granting of an interim order for name

suppression.
Doctor’ swife

All members of the Tribund accept without hestation that Mrs B will dso be distressed if
publicity is given to the fact that a charge has been brought againgt her husband.

In his affidavit Dr B suggeststhat if his application is declined Mrs B may have to step aside
as chairperson of the Board of Trustees of the school because “.. adverse publicity

surrounding the B name would reflect adversely on the College” .

The Tribuna does not accept that the reputation of the school in question will be adversely
affected if Dr B’s gpplication for interim name suppresson is declined. There is no
connection between the charge which Dr B faces, and the reputation of the school.
Furthermore, the Tribuna does not accept that any fair minded person would expect Mrs B
to resgn from her postion on the Board of Trustees of the school because of alegations
meade about the way her husband discharged his professiond respongbilities.

Dr B’spatients

44,

45.

Dr B suggests thet the patients whose cases he is managing “... would be undermined and
seriously jeopardized if publication of [his] name/identity occurred” .

The minority of the Tribund are willing to accept some of Dr B’ s patients may be concerned
for him and upset if publicity is given to the charge. However, in the disence of further
evidence they cannot accept that the care of Dr B'’s patients will be “undermined and
seriously jeopardized” if his gpplication is declined.

Public Interest

46.

Section106(2) requires the Tribunal to have regard to the “public interes” when determining
whether or not to suppress publication of the name of an applicant.
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In Sv Wellington District Law Society* the High Court examined the concept of “public

interest” in relation to an application to suppress the name of alawyer subject to disciplinary

proceedings. In conddering a provison in the Law Practitioners Act 1982 smilar to
s.106(2) Medicd Practitioner’s Act 1995, afull bench of the High Court said:

“... the public interest to be considered, when determining whether the
Tribunal, or on appeal this Court, should make an order prohibiting the
publication of the report of the proceedings, requires consideration of the
extent to which publication of the proceedings were to provide some degree of
protection to the public, the profession or the Court. It isthe publicinterestin
that sense that must be weighed against the interests of other persons,
including a practitioner, when exercising a discretion whether or not to
prohibit publication” .

More specificdly, in Re X Hammond J reiterated the “public interest” congderations sated

in anumber of crimind cases. His Honour said the following about “public interest”:

“ ... public interest in knowing the name of an offender is a very powerful one.

In the case of an offender, the absence of publicity may cause suspicion to fall
on other members of the public. The publicity may lead to the discovery of
additional evidence of offences, and the absence of publicity may allow an
offender to re-offend.”

The following “public interes” congderations have been evauated by the minority members

of the Tribuna when consdering Dr B* gpplication:

49.1

49.2

49.3

49.4

The public’s interest in knowing the name of a doctor accused of a disciplinary

offence;

Accountability and trangparency of the disciplinary process,

The importance of freedom of speech and the right enshrined in s14 New
Zedland Bill of Rights Act 1990 *3;

The extent to which other doctors may be unfairly implicated if Dr B is not

named;

12

[2001] NZAR 465
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49.5 The possihility that publicity might lead to discovery of additiona evidence;

49.6 The extent to which the absence of publicity may adlow an opportunity for further
dleged offending.

50. Each of these congiderations will now be examined by reference to Dr B’ application.

Public interest in knowing the name of a doctor accused of a disciplinary offence

51. Prior to the Medicd Practitioners Act 1995 coming into force, medica disciplinary
proceedings were heard in private. The Medica Practitioners Act 1968 conferred upon the
Medica Council and the Medica Practitioners Disciplinary Committee the power to direct
that the effects of any orders made by those bodies be published in the New Zedand
Medica Journd . That power effectively enabled the Medica Council and Medical
Practitioners Disciplinary Committee to publish the name of a doctor after they had
determined disciplinary proceedings againgt the doctor.

52.  Section 106 and 107 of the Medica Practitioners Act 1995 reflect Parliament’s wish that
the Medica Practitioners Disciplinary Tribuna conduct its hearings in public. Furthermore,
in the view of the minority members of the Tribund, Parliament determined that unless the
grounds for suppression set out in s.106(2) and 107 are established the names of those who
appear before the Tribunal are able to be published. When the Medica Practitioners Bill
was introduced into Parliament in 1994 the then Minister of Hedlth, the Hon J Shipley sad:

“ A major criticism of the existing disciplinary procedure is that hearings are
held in private. In order that justice is seen to be done the Bill provides for
hearings to be held in public, except that, after having regard to the interests
of any person and to the public interest, the Tribunal may order that part or all
of a hearing should be heard in a private session, or indeed, prohibit the
publication of any report or account of any part of the hearing or any
materials produced at the hearing .... The Tribunal will be able to make an

B “Freedom of expression — Everyone has the right to freedom of expression, including the freedom to seek, receive, and

impart information and opinions of any kind in any form™.
¥ 565Medical Practitioners Act 1968



53.

19

order prohibiting the publication of the name or any particulars of the affairs
of any person” .* (emphasis added)

These intentions were achieved when sections 106 and 107 were enacted.

It isimportant to note that those who promoted the new legidation were concerned that the
public desire to know what was happening in medica disciplinary cases was frustrated by
the provisions of the 1968 Act which required disciplinary hearings to be heard in private.
Parliament responded to those concerns by enacting sections 106 and 107 Medica
Practitioners Act 1995 s0 as to fulfil the public's wish to know, inter dia, the identity of
doctors who appear before the Medicd Practitioners Disciplinary Tribuna. Doctors
wishing to apply for suppression of their name when they appear before the Tribuna need to
aopreciate that Parliament clearly expected that the identity of doctors charged with a
disciplinary offence before the Tribund would, generdly, be able to be published.

Accountability and Transparency of the Disciplinary Process

54.

It is in the public interest, and the interests of the medica professon for the medica
disciplinary process to be transparent. Associated with transparency is the desirability of
ensuring the professon and public have confidence in knowing those who appear before the
Tribund will usudly be identified if their conduct justifies the bringing of a disciplinary charge
againg them. The requirements of transparency and accountability are factors which tend to

counteract suppression of the name of a practitioner who appears before the Tribund.

I mportance of Freedom of Speech and Section 14 New Zealand Bill of Rights Act 1990

55.

The public interest in preserving freedom of speech and the ability of the media ‘as
surrogates of the public’ to report Tribuna proceedings have been stressed on numerous
occasions by the Tribuna and appelate courts. The Court of Apped in Rv Liddell and
Lewisv Wilson & Horton Limited stressed:

“... the importance in a democracy of freedom of speech, open judicial
proceedings and the right of the media to report [proceedings] fairly and
accurately as ‘ surrogates of the public’ ”

15 New Zedand Parliamentary Debates vol 544 p 5065
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is an important factor which weighs againgt suppressing the name of an accused.
The same consderaions apply to doctors charged with an offence before the
Tribund.

Other Doctors May Be Unfairly Impugned

56.

S7.

A further factor, in the public interet, which doctors seeking name suppression must
overcome is the concern that by suppressing the name of a practitioner charged with a
disciplinary offence, other doctors may be unfairly suspected of being the doctor charged.
This point has been emphasised on a number of occasions in crimina courts where Judges

have declined name suppression to avoid suspicion faling on other members of the public.

Dr B isone of many medica practitionersin xx. The Sze of the xx medicd community is
such that it isunlikely any particular doctor will be linked with the charge before the Tribund
if Dr B’s name is suppressed. If there is any possibility other members of the xx medica
community will be unfairly suspected of being the doctor charged in this case, then the
Tribuna can address that concern by suppressing details of the fact Dr B practicesin xx.

Possibility of Disclosure of Additional Evidence

58.

59.

60.

A reason sometimes advanced in crimina cases for declining name suppression is that by
publishing the name of an accused further evidence may come to hand. The possibility that
such further evidence will be disclosed if a doctor’s name is published is a further factor in
the public interest againgt suppressing the identity of a doctor charged before the Tribund.

In the case before the Tribund the dlegations rdate to events said to have occurred in 1999.

No other charges have been brought againg Dr B. In his affidavit Dr B stresses that aside
from this charge he has not been subject to any disciplinary charges or complaints. The
Director of Proceedings has not chalenged this evidence.

The minority members of the Tribund fully acknowledge the fact there is one charge againgt
Dr B semming from one complainant and relating to events that are said to have occurred
3Y2 years ago are factors which weigh againgt the public interest concern that publicity could

result in further evidence emerging.
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The Extent to Which the Absence of Publicity May Allow an Opportunity for Further
Alleged Offending

61.

Name suppression applications are sometimes declined in crimina cases in order to minimise
the opportunity for an dleged offender to embark on further adleged offending. This
congderaion is mentioned by the minority members of the Tribund for the sake of
completeness.  Nothing has been put before the Tribuna to suggest this is a legitimate

concern in this case.

Summary of Postion of Minority Members of the Tribunal

62.

63.

The minority members of the Tribund are very stisfied tha the following public interest
condderations dgnificantly outweigh the matters advanced by Dr B in support of his
goplication; namely:

62.1 The public's interest in knowing the name of a doctor accused of a disciplinary
offence;

62.2 Accountability and transparency of the disciplinary process,

62.3 The importance of freedom of speech and the right enshrined by s.14 New Zedand
Bill of Rights Act 1990.

In the view of the Chairperson and Mrs Courtney Dr B’s gpplication fals to meet the
threshold for granting interim name suppresson. More specificaly they reiterate:

63.1 They accept that on balance there is likely to be harm caused to Dr B’ sreputation if
publicity is given to the fact a disciplinary charge has been brought aganst him.
However, there is nothing about the charge or the evidence adduced to support Dr
B's gpplication to suggest he will suffer serious adverse consequences to his
reputation by declining the gpplication.

63.2 The evidence does nat illugtrate any merit in the suggestion that Dr B’s employment
with xx will be terminated if he is publicly identified in associaion with the charge.
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63.3 Dr B’s family will be disressed if he is publicly identified as having been charged.
However there is no evidence to suggest Dr B’s family will suffer menta injury or
other ill hedth asaresult of his gpplication being declined.

63.4 The suggestion that Mrs B may have to iesign from the Board of Trustees of a

school, and the reasons advanced for that proposition are not convincing.

63.5 Thereisno evidence to suggest thet the safety and well being of Dr B’s patients will
be compromised as aresult of his gpplication being declined.

Conclusions

64 This decison highlights the difficulties which the Tribund is required to come to terms with
when dedling with name suppression gpplications brought by medica practitioners charged
with adisciplinary offence.

65 The mgority members of the Tribuna are satified Dr B should be granted interim name
suppression.  Accordingly, the Tribunal orders that Dr B’s name, and any particulars which
would identify him as axx practitioner are suppressed until the commencement of the hearing
of the charge which, at thisjuncture is scheduled to occur on 25 August 2003.

DATED a Wdlington this 15" day of July 2003

D B CdlinsQC
Chair
Medicd Practitioners Disciplinary Tribuna



