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Hearing held a xx on Tuesday 17 February 1998

APPEARANCES: Mr M F McCldland for the Complaints Assessment Committee (“the
CAC").
Mr C JHodson for Dr O

DECISION

1. THE CHARGE:

THE respondent is charged by the CAC, pursuant to Section 93(1)(b) of the Medica
Practitioners Act 1995 that on or about 19 June 1996 at xx he communicated with Mrs A in an
ingppropriate manner by stating;

" xx won't be getting any extras tonight."
such conduct congtituting conduct unbecoming amedica practitioner, and that conduct reflects

adversdy on the practitioner's fitness to practise medicine.

PRIVACY APPLICATION:

BY application dated 14 November 1997 Mr McCleland on behaf of Mrs A sought from the
Tribuna an order prohibiting publication of her name or any particulars of her affairs, in rliance
on Section 106(2)(d) of the Act. Through a misunderstanding the application was not dedlt with
a the time. On the day of the hearing Mr McCldland asked the Tribund to rule on the
gpplication. Mr Hodson indicated that he did not oppose the application provided that any
privacy order made in terms of the gpplication extended for the benefit of Dr O. An order was
duly made prohibiting publication of the name and any particulars of the affairs of both Mrs A and

Dr O.
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BACKGROUND:
IN June 1996 Mrs A was aregular patient of Dr B at thexx Hedth Centre, xx. On 19 June Mrs
A rang to make an gppointment with Dr B because she had a sore throat or something smilar.

She wastold that Dr B would not be available but that her appointment would be with Dr O.

MR A drove Mrs A to the Centre as he had an appointment with the nurse, C, to have the

dressing on athumb injury attended to.

IN getting out of the car Mr A accidently shut hiswife's hand in the door.

AFTER waiting ashort time in the waiting room Mrs A went in to see Dr O in hisroom. Mr A

did not accompany her as he was having his thumb dressed in the Sde room.

I'T waswhen Mrs A told Dr O that her hand was sore that she dlaims he stated * xx won't be

getting any extras tonight” .

AFTER leaving Dr O'sroom Mrs A went into the sde room where her husband's thumb was
being dressed by nurse C where she told nurse C and her husband what she claimed had been

said to her by Dr O.

THE following day, 20 June 1996, Mrs A was till very upset and decided to write aletter to
Dr O expressing her upset and advising him that if she did not receive awritten apology within
seven days of the Ietter, she would have no hesitation in making aforma complaint. Mrs A gave

the letter to nurse C who put the letter in Dr O's tray in accordance with usual practice.
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MRS A received no formal gpology or any other contact from Dr O. She then wrote aformal

letter of complaint to the Medica Council on 8 August 1996.

EVIDENCE:

MRS A explained that on the occasions when Dr B was not available she had had to make
arrangements with other doctors. Usudly alocum was organised for Dr B, but not dways, and
that she would have seen Dr O gpproximately 2-3 times over 5-6 years. When she saw Dr O,

she was accompanied by her husband asarule.

ON the occasion in question, 19 June 1996, she attended at the Centre with aminor complaint
(flu symptoms/sore throat) from memory, and this time her husband did not accompany her into

Dr O'sroom because he was having his thumb dressing atended to by the nursein aside room.

NO-ONE dsewas present ingde Dr O'sroom. When Mrs A told Dr O that her hand was very
sore, she said he asked her what had happened and she told him about shutting her hand in the
car door. Mrs A sad that iswhen Dr O responded " xx won't be getting any extras tonight”.
Mrs A said sherecdled that Dr O made the Satement in question ™ ....... in a snide manner and

| took himto be referring to a sexual connotation”.

M RS A sad tha Dr O then examined her for her sorethroat. Mrs A said when sheleft Dr O's
room and went into the sde room where nurse C and her hushand were, she told nurse C what

Dr O had said and the former " ..... appeared horrified”.
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MRS A further explained she had told nurse C that her hand was ill sore. Dr O had gone out
to reception. Mrs A said nurse C asked him if her hand should be x-rayed and Dr O casualy

responded "to just put some spray stuff on it", which nurse C did.

MRS A said she was very angry when she left Dr O'sroom. Her anger did not subside and
ultimately she made her complaint to the Medicad Council. Mrs A added that until the incident

on 19 June 1996, she found Dr O to be satisfactory and had no difficultieswith him.

IT wasthe evidence of nurse C that in her cgpacity as practice nurse she had met Mrs A often,
who would comeinto the clinic one or two times aweek, and telephone about every second day.

Usudly she cameto the clinic in company with her husband.

NURSE C said sherecaled Mrs A coming to see Dr O on 19 June, as her regular doctor, Dr
B, did not work Wednesday afternoons. Mrs A's complaint was of a sore throat. Nurse C

confirmed that she attended Mr A to re-dress histhumb injury.

NURSE C sad sherecdled Mrs A coming into the trestment room, which is adjacent to Dr O's
room, and saying to her words to the effect " do you know what that doctor just said to me?".
Nurse C said when she asked Mrs A what the doctor had said, Mrs A replied that Dr O had

told her " xx won't be getting any extras tonight" .

NURSE C explained "I was quite shocked asit did not appear an appropriate thing to have

said, and obviously had a sexual connotation”.
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NURSE C added "This type of comment is not common for Dr O, who appears to have
a good rapport with patients and | have never had any complaints from patients about him

saying anything untoward".

CONCLUDING her evidence, nurse C said sherecaled Mrs A coming into the Medicd Centre
and giving her aletter on either the Friday or the following Monday. Nurse C said she put the

letter in Dr O's tray, in accordance with usud practice.

MR A'sevidence confirmed generdly and was aong the lines of the evidence given by MrsA.

IT wasDr O'sevidence that prior to 19 June 1996 he had never been consulted by MrsA. He

said heknew her by sght as she was a frequent attender at the xx practice.

ON the day in question, 19 June 1996, Dr O said no-one else was present during the
consultation with Mrs A. She complained of a sore mouth and asore throat. He examined her
with a spatula and torch, but there was very little to find. He said he noted that she had been
prescribed augmentin on 11 June. Dr O said his diagnosis was of post-augmentin pharyngitis

with asuspicion of candida of the mouth. He prescribed mycodtatin padtilles.

AT the end of the consultation, as he was getting ready to go, after Mrs A had |eft the surgery,
Dr O said she came back in and said that she had hurt her hand or arm. Dr O said he looked
at it and could see no sgn of injury. He said he asked Mrs A to see the practice nurse if she
wished. No clam was made by the practice for that matter and nor did Mrs A pay for the

consultation, Dr O added.
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DR O stated that the words which Mrs A said he used are completdly foreign to him. He said
he would not have used such words. He added "l would have no reason to. | have no

knowledge of "xx™ .

WITH respect to the letter of complaint, Dr O explained he had no recollection at al of seeing
aleter fromMrsA. Hesad "Had | seenit | would have discussed it with the practice nurse

but this did not happen”.

DR O sad he saw Mrs A from time to time afterwards at the practice but only when she was
in the waiting room and never for consultation. She said nothing to indicate that she had any
complaint againg him. The firgt he heard of any complaint about the consultation was when he
heard from the Medica Council at the time a CAC was gppointed to inquire into the maiter. He
then expressed his regret that Mrs A's perception of her consultation was less than satisfactory,
and added ".... | said accurately that neither myself nor my nurse could recall anything

untoward as having occurred”.

EVIDENTIAL RULING:

SEVERAL weeks prior to the hearing the Chair became aware, through the Secretariat, that it
was Mr Hodson's intention to produce al of Mrs A's medica records, with the intention of
questioning her credibility. Apparently Mr McCleland had indicated thet if dl of Mrs A's medicd
records were to be produced at the hearing, that he would be objecting on the grounds of
relevancy. Were the Tribuna to agree that the records were rdevant, Mr McCldland intimated
to the Secretariat that he would then ask for the hearing to be adjourned to enable him to gpply

foritto behddin private.



52

5.3

5.4

8
THE Tribunal was advised that the issue of Mrs A's records had been resolved. The Tribuna
was met with arenewed gpplication at the hearing, which in its view ought to have been dedlt with

when the issue was firs raised.

THE Tribuna was then asked to rule on the use of Mrs A's notes and whether Mr Hodson could
ask her questions about the notes. Rule 10(1)(f)(ii) of the Hedlth Information Privacy Code 1994
provides that a hedth agency tha holds hedlth information obtained in connection with one
purpose must not use the information for any other purpose unless the hedth agency believes on
reasonable grounds that non-compliance is necessary for the conduct of proceedings before any
court or tribund (being proceedings that have been commenced or are reasonably in
contemplation). However Rule 10 is subject to the provisions of Section 7 of the Privacy Act
1993, which saysthat the Privacy Act itsdf is subject to any other enactment which might contain
adaement on the privacy of any particular matter. In thisregard, therefore, it must be noted thet
Rule 10 (2)(f)(ii) islimited by the provisons of Section 32 of the Evidence Amendment (No. 2)
Act 1980. That section dtates that no registered medica practitioner shdl disclosein any civil

proceedings any protected communication, except with the consent of the patient. "Protected

communication” means (inter aiad) a communication to a registered medical practitioner by a
patient who believes that the communication is necessary to enable the registered medical

practitioner to examine, treet or act for the patient.

CLEARLY Section 32 would gpply to Dr O giving evidence and information about any
protected communication with Mrs A. The question for the Tribund is whether or not Section
32 gpplies where the patient herself is being asked questions about her own attendances on a

doctor other than the one who has been charged. Whether Mrs A, asthe patient, can clam the
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benefit of Section 32 in the context of the "protected communication™ regime, is part of the issue

for determination by the Tribund.

IN the Tribund's view Section 32 exigts only to enable a patient to prevent his or her doctor from
giving protected information, and holds accordingly. Having o held, it isthe view of the Tribund
that Rule 10 (1)(f)(ii) of the Hedth Information Privacy Code 1994 permitsit to dlow theline of
cross-examination of Mrs A embarked upon by Mr Hodson. Furthermore the Tribuna considers
that the information sought by Mr Hodson of Mrs A is strengthened by Clause 7 of the First
Schedule of the Medica Practitioners Act 1995 which States:

"7. Powersof investigation -

(1) For the purpose of dealing with the matters before it, the Tribunal of any person

authorised by it in writing to do so may -

(@ Inspect and examine any papers, documents, records, or things:

(b) Require any person to produce for examination any papers, documents, records,
or thingsin that person’s possession or under that person's control, and to allow
copies of or extracts from any such papers, documents, or records to be made:

(0 Require any person to furnish, in a form approved by or acceptable to the
Tribunal, any information or particulars that may be required by it, and any
copies of or extracts from any such papers, documents, or records.

(2) TheTribunal may, if it thinksfit, require that any written information or particulars
or any copies or extracts furnished under this clause shall be verified by statutory

declaration or otherwise as the Tribunal may require.”
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IN terms of assessing issues of confidentidity, issues of rdlevance and the rules of natura judtice,
the Tribund fdt it was important that Mr Hodson be permitted to continue his line of cross

examination of Mrs A.

DISCUSSION:

THE Tribuna must determine whether the facts aleged in the charge have been proved to the
required standard, the balance of probabilities. If the facts are established to the required
sandard, then the Tribund must go on to determine whether the conduct established by the

proven facts amounts to conduct unbecoming.

ESSENTIALLY the exercise involves the Tribund in considering and determining three issues

as set out in the CAC'ssubmissions. Thee are:

6.2.1 DID Dr O make the statement " xx won't be getting any extras tonight” to Mrs A
on or about 19 June 1996?

6.2.2 |F 0, wastha communication to Mrs A inappropriate?

6.2.3 AND if s, doesthat conduct amount to conduct unbecoming amedica practitioner and

that conduct reflects adversely on Dr O's fitness to practise medicine.

WHETHER or not the statement was made is a credibility issue which the Tribund must

condder and determine.

DR O denies that the statement was made.
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IN her evidence Mrs A described how Dr O made the siatement in the course of a medica
conaultation. Mrs A isquite dear that she did not misunderstand or mis-hear what Dr O had said

to her.

MR McCldland submitted the Tribund may wdl fed that Mrs A's evidence is very much
supported by her subsequent conduct.  Firgt, within ashort time Mrs A told the practice nurse
and her husband what Dr O had said to her. The practice nurse's evidence was that Mrs A
became increasingly angry about what Dr O said. Mr McCldland submitted this, in itsdlf, is

congstent with the statement having been made.

SECONDLY, the following day Mrs A telephoned the practice nurse and told her shewas going
to write to Dr O and complain and later that day, or shortly theresfter, Mrs A delivered to the
practice nurse a letter addressed to Dr O and this was processed in accordance with the usua
practice a the Centre. Dr O has said that he did not receive the letter and therefore did not

respond. Likewisethisisameatter for the Tribund to determine.

FINALLY Mr McCldland submitted the Tribuna may well conclude that Mrs A hed little or no
time to fabricate a sory such asthis between the time that the statement was made and the time

shereported it first to the practice nurse and her husband.

FINDING:
HAVING carefully consdered dl of the evidence and submissions of counsd, the Tribund is not
satidfied that the satement in question was made by Dr O. A number of factors have influenced

the Tribuna in making thisjudgment. Firdt the Tribund is entitled to prefer the evidence of one
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witness over the evidence of another witness. In this casethe evidence of Dr O is preferred over
the evidence of Mrs A. The Tribuna has consdered al the evidence and determined the
satement was not made. But thet is not to say that Mrs A does not hold an honest belief that Dr
O did say something which she congtrued in such away asto cause her upset. Unfortunately
there is nothing in the notes or nurse C's recollection that supports her view on the treatment of
her hand. If in informing Dr O that she had hurt her hand to an extent that trestment was
required, then the record of the consultation is such that no treatment was either offered or given.

No ACC claim was made and, furthermore, athough Mrs A said nurse C asked Dr O if she
should get her hand x-rayed, in fact nurse C could not recdl thisat dl. When cross-examined
by Mr Hodson nurse C could not recal spraying the hand or even examining it. Nurse C was

rather non-committal, saying smply "I didn't really pay much attention".

ANOTHER aspect of the matter which the Tribund is entitled to take into account, isnurse C's
observation that the type of comment attributed by Mrs A to Dr O, was certainly not common
for him. Furthermore nurse C indicated, in response to Mr Hodson's suggestion that such a

remark would be absolutely unusua to the point of being unheard of, the answer "definitely,

CONCERNING MrsA's|etter of complaint, which Dr O said he had no recollection at al of
seeing, nurse C confirmed that Dr O made no comment about the matter until he had heard from
the Medical Council. When that happened nurse C said Dr O expressed surprise, and yes, at

that point he did discuss the letter with her.
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ANOTHER inconsstency which does not cast Mrs A's evidence in afavourable light, is her
assertion that she had consulted Dr O gpproximately 2-3 times over 5-6 years. Dr O said he
was certain that prior to 19 June 1996 he had never been consulted by Mrs A. In cross-
examination by Mr Hodson nurse C was asked if she could help with the occasions when Mrs
A might or might not have seen Dr O previoudy. Nurse C said she could recdl possibly only one
occasion and that she could naot recdl even onetime when Mr A may have consulted Dr O. Bath
Dr O and nurse C indicated the unlikelihood of the former even knowing Mr A by his chrigtian
nameof "xx". Dr O said on oath that he hadn't the faintest ideawhat Mr A's christian name
was. The Tribund takesthe view it is entitled to conclude that Dr O was not lying about this or

any other aspect of hisresponseto Mrs A's complaint.

HAVING conduded as an issue of credibility thet the Satement in question was not mede, it thus
becomes unnecessary for the Tribuna to consider the gppropriateness or otherwise either of the
satement or whether the making of the statement congtitutes conduct unbecoming. The charge

is therefore dismissed.

DATED at Auckland this 19th day of March 1998

P J Cartwright

Chair

Medicd Practitioners Disciplinary Tribund



