Medical Practitioners Disciplinary Tribunal

PO Box 5249 Wellington Telephone (04) 499-2044

Facsimile (04) 499-2045

All Correspondence should be addressed to The Secretary

DECISION NO.:
NAME OF RESPONDENT INTHE MATTER
NOT FOR PUBLICATION
(Refer NOTE at conclusion

of DECISION)

INTHE MATTER

7/97/3C
of the Medica

Practitioners Act 1995

-AND-

of a chage lad by a
Complaints ~ Assessment
Committee  pursuant to

Section 93(1)(b) of the Act

agang JOSEPH
RABIDASS SAMI
registered medical

practitioner of Pamerston

North

BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL

TRIBUNAL: Mr P J Cartwright (Chairperson)

Dr JM McKenzie, Dr M-JP Red, Dr A F N Sutherland

Mrs H White (Members)
Ms G J Fraser (Secretary)
Mr JD Howman (Lega Assessor)

Mrs G Rogers (Stenographer)



2

Hearing held a Palmerston North on Thursday 5 June 1997

APPEARANCES: Mr M McCldland for the Complaints Assessment Committee (“the CAC").

Mr M Parker for Dr Sami ("the respondent™).

DECISION:

1.

21

2.2

THE CHARGE:

THE respondent is charged with professonad misconduct, or in the dternative if such conduct

is found not to amount to professional misconduct, with conduct unbecoming a medica

practitioner and that conduct reflects adversdy on the practitionersfitness to practice medicine,

The basis of the charge isthat the respondent’s examination of C on Sunday 23 June 1996 was

inadequate in one or more of the following respects:

@ Failure to obtain an adequate history of the patient, having regard to the concerns
expressed by the patient's GPs, and/or the patient's parents.

(b) Failure to conduct an adequate physica examination of the patient.

(© Failure to give adequate advice to the parents of the patient.

BACKGROUND:

C was born on 1 February 1995. She died of meningitis on 24 June 1996.

SHORTLY after 8 am on Sunday 23 June 1996 and some time after bregkfast, C vomited
over her father, A (" Mr A"), and thefloor. He put C into the bath where she was Sick again.
He became worried about C and telephoned his partner and C's mother, B ("Ms B™), who

was at work at thetime,
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2.6

2.7

2.8
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M S B came home from work and they both took C to the xx at xx, xx. Thiswas sometime

after 10 am. C was again sick in the waiting room before seeing the doctor.

C who was normdly quite alively and hedthy baby was, in the opinion of her parents, fairly

lifeless and drowsy when she was first seen by Dr D, duty generd practitioner.

DR D examined C and recorded in his notes amongst other things that C was. "limp and
drowsy, atearful, dert child; pulse rate 160 per minute; temperature 37.5_C; respiratory rate
48 breaths per minute". He recorded the diagnosis as "fever of unknown origin, acute onset,
moderately unwell”. Dr D prescribed Paracetamol and fluids and dso gpplied aurine callecting
bag. He asked the parentsto return the sample to him and to bring C back if she was no better

in 3-4 hours.

AT the time, dthough Dr D could find nothing specific on examination, he was particularly
concerned with C's pulse rate as it was out of proportion to the brief higtory of illness and the
parent's description of C asbeing limp. Because there was no specific Site of infection, Dr D

was concerned as to whether C had a serious condition.

THE consultation with Dr D lasted gpproximately 40 minutes.

MR A and C returned home at about 11.45 am and Ms B went back to work. C went to bed
and woke up again at about 3.00 pm. By thistime Ms B had returned home from work. C
had still not passed urine. At about 3.30 pm C drank some Milo but was immediately sick.

Mr A and Ms B took her straight back to Dr D arriving there at about 3.45 pm.
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THE parentstold Dr D that C had not passed urine, that she had become more lethargic and

that she continued to vomit.

DR D consdered the fact that C had not passed urine may have been an indication of
developing dehydration. On examination Dr D found C to be less dert, her pulse remained
high and in Dr D'sview she was more unwell. She gppeared lethargic and lessdert in contrast

to the earlier consultation and her pulse rate and respiratory rate had risen.

DR D's notes record, amongst other things, that C's temperature at the second consultation
was 39.1 C and her pulse rate was greater than 160 per minute. Because C had aworsening
illness and he could not make a definite diagnosis, Dr D beieved that there was a definite
possibility of aserious occult infection. For thisreason Dr D was of the view that C warranted

admisson to hospitd.

DR D discussed the possibility of meningitis or pneumoniawith C's parents. He told them thet
the hospital would probably start C on antibiotics or at the very least observe her for the next

hour or so.

DR D wrote areferra note which he gave to C's parents to take to the hospitd. In it he
recorded C's history and noted that C was lethargic, continued to vomit, had not passed urine,
had a temperature of 39.1 C, had a pulse rate greater than 160 per minute and had a
respiratory rate of 60 breaths per minute. Under the heading "Listed Known Sengtivities' Dr
D noted:

"?vird illness

? occult bacteria infection”
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DR D aso telephoned the paediatric registrar a xx Hospitd, the respondent, and outlined to
him his concerns, particularly given the duration of theillness, and that C was more unwell then
could be expected if she smply had flu or another vird illness. He told the respondent thet he

wanted a second paediatric opinion at the hospitd.

M S B and Mr A arived a the A & E Department with C at about 4.28 pm. The respondent

saw C at about 4.49 pm and the examination was completed by 5.00 pm.

M S B and Mr A took C home and at about 5.30 pm her temperature was 39_C. At about

7.00 pm her temperature was 38.1_C.

BEFORE puitting her to bed, Ms B took C's clothes off and washed her. Shetook her urine
bag off (which had ill not been used) and at this time noticed about a dozen red markson C's

legs and grain.

BETWEEN 7.30 pm and 9.30 pm Mr A checked C twice; Ms B checked her again at about

11.00 pm and Mr A checked her between 1.00 am and 2.00 am. All seemed well.

AT about 7.40 am on Monday 24 June 1997 Mr A found that C had died.

A pogt-mortem was carried out by Dr E. He concluded that C died as a result of

meningococca meningitis. C was found to have awidespread haemorrhagic rash which was

most pronounced over the anterior chest wall and upper arms.
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PARTICULAR (a) OF THE CHARGE:
Failure to obtain an adequate history of the patient, having regard to the concerns
expressed by the patient's GPs, and/or the patient's parents.
EVIDENCE:
AT the hearing the evidence was directed to specific periods and incidents approximately in
the sequence of the three particulars of the charge. The Tribund will adopt the same format

in this decison.

Evidence for the complainant:
Dr D:

3.1.1 D isaregisered medicd practitioner practisng as agenerd practitioner in xx.

3.1.2 BECAUSE C had aworsening illness and he could not make a definite diagnods, Dr
D sent her tothe A & E Depatment a xx Hospitd. He said that he consdered that
the information that her parents had given him in conjunction with his examination
findings indicated a definite possihility of a serious occult infection. At thetime he sad
he consdered that C's condition was serious enough to warrant admission but not
dangerous enough to require an ambulance provided her parents were happy to take

her to Accident and Emergency in their care.

3.1.3 AFTER C'ssecond consultation Dr D wrote the following referrd note:
"Referrd note
A, C, Date of Birth 01/02/95.
Reason for referrd - Febrileiliness, vomiting, lethargic, early dehydration, temperature

39.3 C.
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Sudden onset of vomiting this morning. Was limp and drowsy. Seen 1000 hours -
alert. Pulserate 160 per minute, temperature 37.5_C, ears, nose, throat normd.
Chest norma. Abdomen normal. Throat normal.
Diagnods - fever of unknown origin, sent home with paracetamol and urine collecting
bag.
Review now - lethargic, has continued to vomit. Has not passed urine.
Temperature 39.1 C. Pulse greater than 160 per minute. Respiratory rate 60
breaths per minute.
?vird illness

? occult bacterid infection”.

BEFORE the parentsleft for A & E Dr D explained that he spoke to the paediatric
registrar a xx Hospitd. He was unsure when interviewed by the police whether he
had spoken to the paediatric Registrar but by the time of the hearing was confident
it was the respondent. He said he explained to him his concerns, particularly given the
duration of theillness that C was more unwell than could be expected if she smply
had the flu or another smplevird illness. He said he told the respondent he wanted
apaediatric hospital opinion asto whether there was something more than influenza
The respondent told him that he would see C. He said he would have expected that
the registrar would have taken a history of the illness from C's parents before he
examined her and admitted her for observation. He explained the agreement between
GPs and xx Hospitd dteff is that a GP may refer to Accident & Emergency for

assessment any patients whom they consider to beill enough to warrant admission.
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It isof course within the discretion of the assessing hospital doctor whether or not the

patient is admitted.

DR D said he concluded that C warranted admission on the combinetion of the
parent's history, the time course of the illness and his findings. He said from the
parents history he was concerned that their description of C being limp and drowsy
early onin anillness, even though he found her a the first consultation to be dert, he
consdered that she ought to be reviewed if she did not improve. By thetime of the
second consultation he said he was concerned at the parents report that C remained
lethargic and continued to vomit. From the time course of theillness and hisfindings,
Dr D explained he was concerned initidly at the high pulse rate which was out of
proportion to the temperature early in theillness. He said he was concerned later at
the leve of lethargy he observed and the even higher pulse rate and respiratory rete.

These factors together led him to believe that C warranted admission.

MOST of the evidence given by Ms B is encapsulated in the background particulars which

gppear a the commencement of this decision. Consequently it does not need to be repeated

here.

Mr A:

MR A gave evidence which was smilar to that which was given by MsB. In the context of

particular (a) of the charge it is unnecessary to record any of the evidence given by Mr A.
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Expert Medical Evidence:

Pr ofessor Grimwood:

34.1

34.2

THE expertise of Keith Grimwood who was caled by Mr McCldland was accepted.
Professor Grimwood is an experienced specidist paediatrician with a particular

specidty areawithin paediatrics of infectious diseases.

PROFESSOR Grimwood explained, as with other types of bacterid meningitis, thet
the symptoms and sgnsin young children are initialy non-specific, but the key festure
istheir unwell gppearance. He explained further:

"The usud higtory includes fever, vomiting, poor feeding and progressive lethargy or
drowsness. Seizures occur in as many as 20% of patients. Signs of meningitisin the
young include fever, an dtered conscious state and often a pae and mottled
gopearance. The classicd dgns of a bulging fontanelle (the open piece of skull
covered by skin present in infants) and neck giffnessis present in only a minority of
children younger than two years of age. The purpuric rash, dlasscaly associated with
meningococca disease, is present in less than one in five patients a ther initid

presentation and developsin alittle over ahdf during the course of theillness.

The dlinica course of severe meningococcaemiais rapidly progressive, with thetime
from onset of fever until desth on some occasions as short as 12 hours. Theinitia
symptoms are non-specific and consst of fever, vomiting, weakness and older
children complain of heedache, abdomind pain and muscle aching. The characteridic
purpuric rash is initidly subtle, often appearing as a vird-like rash with red spots

before developing the typica brown and bruise-like skin lesions of meningococca
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disease. In these patients the rash usually begins when the patient's menta satusis
normd. If the diseaseis recognised and trested early, patients may recover without
progression of disease. Alternatively patients may progress rapidly to circulatory
collapse, multiple organ failure and coma followed by full recovery, recovery with

sequelae or death.”

PROFESSOR Grimwood had examined the stlatements made by C's parents, Dr D,
and the respondent. 1n addition he had seen copies of the medical records made by

both doctors and the hospita emergency department staff.

PROFESSOR Grimwood noted that C's GP, Dr D, while unable to make a
diagnos's, recognised that she was sicker than expected for a non-specific childhood
vird infection. In Professor Grimwood's opinion Dr D waswise to review C within
a few hours and when he noted that there was no improvement, in fact some
deterioration, to refer her to the hospitd. 1t was aso appropriate that Dr D aso took

time to gpeak with the paediatric registrar a xx Hospital.

IN his opinion the important feetures of C's illness identified by Dr D included the
history of fever, vomiting, becoming limp, and C's high pulse rate. While there could
be severd explanations for a high pulse rate, eg. very high fever, being extremey
upset, exercise, pain, and some drugs, that none appeared to be present in C.

Professor Grimwood considered that there was a possibility of hypovolaemia from
severe dehydration or a serious infection turned sepds. A high pulserateis an early

sgn of sepssand it isfrequently out of keeping with the child's clinical Sate, and as
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such it should act asawarning Sgn. Professor Grimwood said this is something Dr
D appeared to recognise. Other causesfor his concern were C's continued vomiting,

failure to pass urine and possible deteriorating conscious Sate.

3.4.6 AT facevaduein summary Professor Grimwood's opinion was that these were very
worrying symptoms and signs raising the possibility of a serious bacterid infection.
Professor Grimwood concluded that the information supplied by C's parents and Dr
D suggested that C was a risk of serious bacterid infection. In his opinion the
presence of fever, persstent vomiting, poor urine output, lethargy, and increased pulse
suggested the possibility of "an underlying severe infection”. Professor Grimwood

described the referra note asbeing ... aletter which one would respond to rapidly”.

347 WHENEVER a young child is referred in these circumstances to a paediatric
regigrar, in Professor Grimwood's opinion one would expect an accurate history and
thorough physica examination to be conducted and dl pertinent detalls recorded. The
sdient features of the presenting illness, the child's previous hedth, immunisation
datus, infectious contacts, and whether taking medication should be recorded. An
inquiry into the family's socid circumstances, including possession of ateephone and
access to trangport, may in Professor Grimwood's opinion be relevant if the child is

sent home with an undiagnosed febrileillness.

35 Dr Aickin:
3.5.1 MR Parker produced a six page brief of evidence of Dr Richard Paul Aickin without
oppogtion from Mr McCldland. His qudifications include FRACP (Peediatrics)

1993. In hisbrief Dr Aickinisintroduced as a Specidist Paediatrician with advanced
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training in Paediatric Emergency Medicine, having been employed fulltime as Clinicd

Director, Children's Emergency Department, Starship Hospital since August 1993.

DR Aickin's brief acknowledges, having read the opinion of his colleague, Professor
Grimwood, agreement with him that Dr D's initid management of C was entirdy
appropriate. Also Dr Aickin's brief contains an acknowledgement of his agreement
with Professor Grimwood's concerns regarding the completeness of hospita
documentation. However the brief explainsthat Dr Aickin's pergpective on the dinicd

assessment and subsequent eventsis somewhat different.

THERE is no doubt about the expertise of Dr Aickin who was not awitness a the
hearing. His evidence was not able to be tested under cross examination,
consequently the Tribuna has placed greater reliance on the evidence of Professor

Grimwood.

Evidencefor the Respondent:

3.6 Respondent:

3.6.1

THE respondent acknowledged the need to err on the side of caution and the
importance of keeping notes as a basdine for monitoring future progress. Dr D's
opinion as an experienced and respected GP was dso of fundamenta importance.
The respondent disagreed however with the assartion that he had falled to gppreciate
the sgnificance of the materid in the referrad note. It was for him as paediatric
registrar to make a proper diagnosis and if necessary to seek a consultant's advice.
Nonethdless, he was obliged to acknowledge that he could not now recall taking a
full history from C's parents and that, Sgnificantly, thereis no full history recorded in

his notes.
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THE respondent said he did not recal specificaly the telephone conversation with Dr
D but he did recdll that an opinion had been sought as to whether there was something
more than influenza and he agreed to see the child. It was the respondent's
recollection that Dr D did not mention meningitis at that tage, but in any event, with

achild presenting with the symptoms asiin this case, the respondent said he was dive

to that possibility.

THE respondent went on to acknowledge it is of sgnificance when a GP is sufficiently
concerned to refer achild to a paediatric registrar. A paediatric registrar seesalarge
number of children referredto A & E. It istherefore for him to assess the symptoms
presented in the light of the history reported and to determine whether admission is
gppropriate or not. In fact he and his colleagues see a lot of children with smilar
symptoms who are not admitted. While acknowledging the ‘flu epidemic’ with which
xx Hospitd was "struggling”, he would not have overlooked the importance of C's

illness, the gravity of which was obvious from the referrd note.

IN summary it was the respondent’s recollection that he did spesk to C's parents
about her history but he did not record it as he did not congder it Sgnificant & the
time. He said he was aware of C's symptoms arising during the day, both from the

referral note from Dr D and his discussion of matterswith C's parents.
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DISCUSSION AND FINDING:

371

3.7.2

3.7.3

3.74

THE respondent is not charged with failing to admit C to hospital. That isadiagnogtic
issue. Heis criticised on three counts the first of which is failure to obtain a proper

history.

DR D examined C twice on 23 June and wrote areferral note for the respondent.
He dso discussed the case with the respondent on the telephone. Mr Parker
submitted thet there islittle that C's parents could have told the respondent in addition

to what was stated in Dr D's note.

THE respondent's note of C's history of symptoms was "acute onset of fever and
vomiting thismorning”. Mr Parker has asked the Tribund to bear in mind thet Dr D's

referra note remained on the hospitd file.

THE respondent did not record C's past history of any other illnesses or admissons
to hospitd and family and socid history, and nor can he now recal C's parents
response to inquiries of this nature, but he assumes that having asked for that
information and having recelved it, there was nothing of sgnificance to record. Mr
Parker has asked the Tribund to accept that whilst the respondent did not record the
answersto hisinquiries, that does not mean that the information was not sought and
provided. Mr Parker observed that note taking can be extremely variable between
doctors. He sad the respondent may have not made afull note of his findings but he
had made dinicd notes of his examination and that this should be taken into account.
In light of the information presented to the respondent, Mr Parker submitted that he
did have detalls of an adequate higtory of the patient as that history was expressed by

C's GP and her parents.
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IN this case there are anumber of issues where there is amarked difference between
the account of C's parents on the one hand and that of the respondent on the other.

Principdly these rdate to dl three particulars of the charge one of which isthat the
respondent failed to obtain an adequate history of C, having regard to the concerns

expressed by her GP and her parents.

THE Tribund acceptsthat C's parents have every reason to recdl in detall the events
of Sunday 23 June 1996. To some extent their recollection is supported or
corroborated by other independent evidence before the Tribund. For example, their
acocount of the two conaultations with Dr D is Smilar to Dr D's recallection; there may
be a few differences as to time etc, but these are minor. This does show that the

parents ability to recollect events, even of amedica nature, isreliable.

SIMILARLY the parents evidence asto the brevity of the respondent’s consultation
is entirdly congstent with the times recorded (independently) in the medica notes.
Equdly their description of the consultation and the lack of higtory is entirdy consgtent

with the notes, both for what is in those notes and what is not.

THE Tribund finds that where there is a conflict, the evidence of the parents and Dr

D isto be preferred.

THE respondent should have been well aware of the serious concernsthat Dr D as
the referring GP had about C. The referra note highlights symptoms which are

entirely congstent with meningitis. The referra note aso plots C's deterioration over
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ardatively brief period. The referrd note actudly identified meningitis as being a
possible diagnosis and oneto be excluded. As Professor Grimwood commented, the

referral note required an urgent response.

IN addition the respondent had had a telephone conversation (which he cannot
recollect) with Dr D in which Dr D reinforced his concerns. Againg this background
the Tribuna considers that the respondent was under an obligation to do dl that was
necessary to exclude as far as possible, a disease which can be both fast acting and

fatd.

GIVEN the potentid seriousness of C's diagnodis, the paucity of the medical notes
isregrettable. Thisisaview shared by Professor Grimwood and Dr Aickin. The
respondent’s suggestion that his notes are of necessity clinica and brief seemsto the
Tribund to be apoor excuse for what arein fact inadequate notes. In the Tribund's
view the notes reflect that the respondent fell well short of the standards expected of
acompetent paediatric registrar faced with asmilar Stuation. Thiswas afundamenta

flaw in his assessment of C.

THE Tribunal findsthat the respondent failed to obtain an adequate history

of C, having regard to the concer ns expressed by her GP and/or her parents.

PARTICULAR (b) OF THE CHARGE:

Failureto conduct an adequate physical examination of the patient:
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EVIDENCE:

Evidence for the Complainant:

Ms B:

4.1.1 WHEN the parents arrived a xx A & E, anurse took C's temperature through her
ear by using a device which looked something like ahearing aid. C's temperature had
risen to 39.3. On the respondent’s ingtructions the nurse gave C some Paracetamol

to bring her temperature down.

4.1.2 BY thetimethe respondent examined C she was flushed/hot, drowsy, lifdess, droopy,
and gave the impression of being very unwel. C spent the time dumped on her

mother's knee.

4.1.3 THE respondent made the following checks according to Ms B's evidence:

() Hetook off C'sjersey and skivvy. He used the stethoscope on top of C's
snglet at the front and back but did not lift her Singlet to look at her chest. He
said C's chest was OK. He did not appear to take C's pulse or heart rate
because he did not use awatch or clock as Dr D had done,

(i) Helooked a C's ears with a light and said they were fine, which Dr D had
earlier confirmed.

(i) He sgueezed C's hand and arm and told them that C was not dehydrated,
athough Ms B thought that Dr D had mentioned dehydration.

(iv) Heturned C's head, presumable to check for stiffness of the neck.

(v) Hedid not check the urine bag.
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(vi) He did not check C's mouth saying "I dont want to upset her”. The

respondent's entire examination took place while C was sitting on Ms B's knee.

414 MS B recdled a some stage during the examination that Mr A had told the

respondent that Dr D had thought it might be meningitis.

Mr A:
MR A recaled he had said to the respondent something along the lines of "Her temperature
isrigng, is it meningitis or pneumonia?’ He said he told the respondent thet Dr D thought it

might be meningitis or pneumonia

Expert Medical Evidence:

Professor Grimwood:

431 PROFESSOR Grimwood explaned that the physicd examinaion mugt hep
determine whether the child is at risk of a serious infection and locdise any ste of
infection which adequately explains the nature of the presenting illness. Initidly,
Professor Grimwood said this is achieved by carefully looking a the patient,
determining the level of consciousness or arousd by seeing whether they make eye
contact with their parents, take notice of their surroundings and interact with the
examiner. The temperature, pulse and respiratory rates are recorded and particular
attention is paid to the gppearance and warmth of the extremities which serve to act
asan indicator of the circulation. Any respiratory difficulty is noted. Abnormalities
detected in the conscious state (e.g. drowsiness or limpness), the circulation (cool or

mottled limbs) or respiration (e.g. rapid Sighing or grunting breathing) indicates the
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infant isat high risk of seriousinfection. Professor Grimwood said the examiner then
carefully examines the head and neck, ears, throat, eyes, trunk, abdomen, back,
buttocks, limbs, and skin structures searching for evidence of infection which explains

the child's dinical date.

| F achildisjudged to beill or a risk of serious infection, a series of invedigations are
initiated, trestment with antibiotics may be commenced and the child admitted to
hospital. Whenever there is any doubt over whether to admit or investigate afebrile
young child, in Professor Grimwood's opinion the prudent registrar will discuss the

patient with a senior colleague, usudly the Paediatric Consultant on call.

IN Professor Grimwood's opinion a young child who presents with afebrileiliness,
but without an obvious source, is at low risk of a serious bacterid infection if certain
criteriaare fulfilled. Professor Grimwood noted them as being that the child must be
in prior good hedth, be dert, respond appropriately to the parents, environment and
examiner, have warm extremities without Sgns of compromised circulation and not be
in any respiratory distress. Furthermore Professor Grimwood explained, the child will
be drinking well, passng urine and not have a haemorrhagic rash. Children who fall
to fulfill these criteria are, in Professor Grimwood's opinion, at increased risk of
serious infection and require further evauation and at the very least a period of close

obsarvation.

IN Professor Grimwood's assessment he would expect a Pagdiatric registrar at xx

Hospitd, as aminimum, to order blood and urine tests and recommend admission to
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hospita for close observetion. If a deterioration in clinical or conscious date
deve oped she would then undergo lumbar puncture to sample spind fluid to diagnose
meningitis. Intravenous antibictics would then be started immediately until the fina

results of her investigations became available.

Dr Aickin:

DR Aickin dso congdersthat a careful clinica examination is necessary for a 16 month old
child presenting with C's symptoms. In his opinion aproportion of children presenting with
fever and vomiting at C's age would require some investigations at the time of the initid
assessment such as blood tests and a lumbar puncture. He said these would be the children
who looked particularly unwell. A lumbar puncture would be performed in around 20% of
children under two years with high fever in Dr Aickin's department. Bacterid meningitiswould
be diagnosed in less than one in ten of those who had alumbar puncture. At 16 months Dr
Aickin explained a chest x-ray would only be indicated if dbnormd clinica respiratory sgns

were present.

Evidence for the Respondent:

Respondent:

45.1 THE respondent said that in addition to speaking with the parents, he carried out a
physca examination of the child. He was accompanied for part of the time by a saff

nurse whose notes gppear in the bundle of agreed documents.

45.2 THE respondent took issue with the statement of C's parents that shewaslifelessand

drowsy when he examined her. By reference to the staff nurse's note C was a
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"flushed looking child, quiet”. It was aso hisrecollection of C that she did not appear
distressed, deepy, or cyanosed. He described C as being "dert and looking around
and responsive to me'. She did not gppear to him to be toxic looking or having the

look of avery sck child.

HI1S notes "CNF - no meningism", is a record that he carried out the appropriate
centra nervous system tests which included neck gtiffness and flexibility, fullness of

fontandle and Kernig's sign.

THE respondent said that it is not his norma practice to use his stethoscope on top
of achildssnglet to examine their chest. He dways lifts the dothing when using a

stethoscope.

ACKNOWLEDGING that apathologist in this case noted there was awidespread
haemorrhagic rash present which was most pronounced over the interior chest wall
and upper ams, the respondent said that during the course of his examination he was
looking for a purpuric rash as thisis a classic symptom of meningococca infection.

athough not occurring in al cases.

HE was positive that he saw no such rash on C when he examined her. If he had he
would not have sent C home with her parents. He did not remove C's nappy to

check her groin, but otherwise he did carry out a thorough inspection of her skin.
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ALTHOUGH C was unwdl, having reviewed her higory and examined her
thoroughly, the respondent said he did not consider her to warrant admission to
hospitd. If her symptoms had appeared serious he would without hesitation have

admitted her.

AT thetime he examined C, the respondent was of the view that she had a sraight

forward vird illness which was best trested at home with Paracetamol.

AT the time guiddines were in place in the Emergency Department at xx Hospitd.
New guidelines for Emergency Department management at xx Hospita relating to
undiagnosed fever in children under two years were put in practice in October 1996.
In the respondent’s opinion the new guidelines are far more specific than those that

were in place a the time he examined C.

4.6 DISCUSSION AND FINDING

46.1

4.6.2

BOTH expertsinthis case, Professor Grimwood and Dr Aickin, agree that symptoms
of meningitisin its early stages are non-specific and a doctor must have regard to the

overal appearance of the child.

OBVIOUSLY the respondent's recallection of his examination of C differs from that
of C'sparents. Acknowledging that C's parents are caring and attentive and knew
their child wel, Mr Parker suggested it may be that their recollection is somewhat
clouded by their grief. The respondent accepts however that he made no note of the

general appearance of C.
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THE respondent did not remove C's nappy when examining her, and accepts that he
should have done. However, when MsB saw arash later that evening it was on both
the child's groin and legs. Mr Parker submitted there is no evidence to suggest that
there was any rash on C a the time the respondent examined her. It is more than
likely in his submission that the rash that developed on her groin and legs, developed

after she had been seen by the respondent.

THE respondent has sgnificant experience in diagnosing meningitis. Mr Parker
submitted, therefore, that the respondent's view of C's overal appearance was

genuindy held.

A 16 month old child presenting with a high fever and vomiting could, on the evidence,
have any of awide variety of diagnoses. Dr Aickin made the point that a careful
clinicad examinaion and screening test for urine infection is the garting point for
decison making. The careful examination should include checking dl of the skin
which, Dr Aickin explained, is often done by sequentialy uncovering and recovering

aress of the body to prevent small children becoming cold or frightened.

THE extent of the examination carried out by the respondent isthe critica issue. In
the Tribund's view the parents description of the consultation undertaken by the
repondent, the lack of higtory, the brief and casud examination is entirely condstent

with the brevity of the notes.
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M R McCldland invited the Tribund to consder the respondent's conduct in context.
He submitted that his conduct fell well short of accepted professond standards. In
part, it might be explained (but in no way judtified) by the fact that xx Hospita was
busy. There has been anecdotd evidence that the hospitd beds were full to
overflowing and there might be a reluctance in such circumstances to admit further
patients unless in extreme or acute Stuations. Againg the background of what Mr
McCléelland described as a flu epidemic of mammoth proportions, he submitted the
obvious inference is that the respondent, whether intentionaly or unintentionaly,
formed a view that C's case was more likely than not a case of flu rather than
meningitis or some other hidden infection and that Dr D asthe generd practitioner was
over-reacting. The brevity of the respondent’s consultation, the paucity of the note
taking and the inadeguacy of his assessment and advice to the parents becomes, in Mr

McCleland's submission, explicable but by no means acceptable.

IN the Tribuna's assessment it would not have been possible to take an appropriate
history, give C Paracetamol, carry out afull examination (as described by Dr Aickin
and Professor Grimwood), record the history and findings in the notes, give C water,
reech adefinitive diagnods, and give the parents gppropriate advice in the ten minutes
which the respondent spent with C. The Tribund isaded in thisview by the evidence

that Dr D'sfirgt consultation took up to 40 minutes.

NOR is there a record in the respondent's notes of C's appearance. The expert

evidence (and the new guiddines promulgated at xx Hospital in October 1996)
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emphasise that the overdl appearance or the degree of unwellnessis amaiter of the

utmost importance.

4.6.10 DESPITE hisdam tha he carried out a thorough examination looking for, anongst
other things, arash, the respondent made no observation of that part of C which was
covered by a ngopy. The Tribund finds that this is in itsdf an omisson of some

sgnificance.

4.6.11 ALL indl, the Tribund is bound to conclude that the respondent’s examination of C

was serioudy flawed and totaly inadequate in the circumstances.

4.6.12 THE Tribunal findsthat therespondent failed to conduct an adequate physical

examination of C.

PARTICULAR (c) OF THE CHARGE:

Failureto give adequate advice to the parents of the patient.

EVIDENCE:

Evidence for the Complainant:

MsB & Mr A:

5.1.1 IT wasthe parents evidence that they were relieved when the respondent told them
that C had picked up the flu virus and, "that there was alot of this going around”. C
was to have Paracetamoal every four hours to bring her temperature down and thet she

would be better off a home. The respondent never discussed the possibility of
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admitting C. At no stage did the respondent ask for a second opinion. He handled
the whole consultation himsdf and did not perform any other tests. He did not give
C any antibiotics. Ms B said she did not tell the respondent that Dr D had been
concerned about meningitis or that Dr D had said they would ether put C on
antibiotics or observe her at least for an hour because when the respondent told them

it was aflu virus, their defences dropped.

THEY were given agreen consultation form which had written on it, amongst other
things, "non-meningiam*. During the ten minutes consultation the respondent was with
them most of thetime. Hewas"very laid back and casud”. The respondent did not

tell them what to do if C didn't improve and nor did he mention red spots.

THEY returned home from the hospita between 5.15 and 5.30 pm, and C's
temperature at about 7.00 pm had dropped to 38.1. They then set about putting C
to bed. MsB sad shetook off dl C's clothes, washed her and took off the urine bag
which gill had not been used. She explained that she noticed about a dozen red
marks on C's legs and groin. She described them as being "like little spots which
looked like meades’. Her evidence was that she had not seen these on C before.

None of the doctors had told her that red spots were a symptom of meningococcal
disease. She presumed C must have the meades. She put a clean nappy on C even
though the old one was not wet. She then put C's pyjamas on and gave her about 5

ml of Paracetamol and adrink. C would have been in bed about 7.30 pm.
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514 MS B rang afriend who worked with her and told her the good news that it was not
meningitis, but looked like a good dose of the meades. Mr A checked C twice
between about 7.30 pm and 9.30 pm. Ms B did not touch C when she checked her
because she appeared to be adeep. She got up at about 11.00 pm and C seemed
to be deeping peacefully. She touched C's head and she did not appear to be hot.
When Mr A went into check on C before 8 o'clock the next morning the next thing
she heard was Mr A cry out and she said she knew that something was wrong with

C.

Expert Medical Evidence:

Professor Grimwood:

PROFESSOR Grimwood's evidence is important. Once an examination such as was
undertaken by the respondent of C is completed, Professor Grimwood indicated that a plan
of management should be made in the notes and if the child is judged to be a a low risk of
serious infection and a decison is made to send the patient home, the parents must be given
clear indructions on what to do if there is any deterioration in the child's clinicd date.
Professor Grimwood's recent experience, working as a Consultant in a large Peediatric
Emergency Department which saw 80,000 patients a year, was that parents under such

circumstances received written ingtructions before leaving the Emergency Department.

Dr Aickin:
5.3.1 DR Aickinexplained it was necessary to condder what ingtructions and advice were
givento C's parents at the time they went home. This advice would idedly include a

minimum intake of fluids to am for, to watch for increased drowsiness and for the
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gppearance of arash. If there were problems with any of these, the parents should

have been advised to return immediately to the doctor.

DR Aickin noted, however, that unfortunately the respondent’s note did not document
the advice given at thetime of discharge. Dr Aickin aso noted that unfortunately he
had found limited information in the hospita notes. He expressed his belief that a
more detailed description of the respondent's assessment and discharge advice

should have been recorded at the time.

Evidence for the Respondent:

54 Respondent:

54.1

54.2

BOTH in hisinitid satement provided to the police and his satement given at the
inquest, the respondent said he informed C's parentsthat if at any stage they were il
worried or fever perssted, to bring her back to hospital. The respondent said thet the
parents appeared happy with that advice. The respondent could only say that their
respective recollections differ because he would not send a patient home without

giving thet advice.

REFERRING to new guiddines promulgated at xx Hospita in October 1996, the
respondent noted that they now provide that if a child is to be discharged without
antibiotics, that parents are to be given precise written ingtructions. The protocol in
force a the time of his examination of C was not specific asto the nature of the advice
to be given to parents upon sending them home with their child. However with the

benefit of hindsight, and athough he considered his advice was consstent with the
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protocol in force at the time, the respondent accepted that it would have been
preferable, having discounted meningitis as a cause for C's symptoms, to give pecific
ingructionsto her parents for rapid deterioration in C's condition and the appearance
of arash. In ether event the respondent acknowledged that the advice should be to

seek urgent medicd treatment.

5.5 DISCUSSION AND FINDING:

5.5.1

55.2

5.5.3

THE respondent discounted meningitis as the cause for C's symptoms. Mr Parker
submitted that it is understandable, though possbly not permissable, tha the
respondent did not tell the parents to watch C for the onset of a purpuric rash. Mr
Parker noted that in the respondent’s mind, there wias no danger to C who was merdly

suffering from avird infection.

WHEN MsB initidly gave a gatement to the police, she could not recal whether the
respondent had given her any advice or not. Mr Parker noted she had revised her

opinion gating at the hearing that the respondent gave them no advice.

I T was the respondent’s recollection that he told C's parentsthat if at any stage they
were gill worried or fever persasted, they should bring C back to the hospital. Mr
Parker submitted that C's parents are mistaken in their recollection that the respondent
gave them no advice on sending them home with C. However Mr Parker conceded,
if thereisany criticiam of the respondent’s advice, it isthat he did not warn C's parents

to look out for a purpuric rash.
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MR Parker further submitted, with the benefit of hindsight, it is easy to criticise the
respondent for his failure to give specific advice, that the advice he did give was
congstent with that expected of most doctors in kegping with guiddines then in force
a xx Hospitd. Mr Parker argued it isfor the profession as awhole to improve those
standards and guiddines as expertise develops, rather than for the respondent to

shoulder the blame for hisfailure to give specific advice.

IT isthe Tribund's judgement, a the very lead, that the respondent should havetold
the parents what his tentetive (rather than firm) diagnosis was, discussed the other
possihilities including meningitis and what they should have been on the look out for

and what they should do if other symptoms developed or C otherwise deteriorated.

WHILE the respondent claimed that hetold C's parentsthat if at any stage they were
gill worried or fever perssted, they should take her back to hospitd, in the Tribund's
assessmant thisis not condstent with the hospital notes and nor isit conggtent with the

parents evidence as to the advice which they received.

EVEN on the respondent's evidence, if it were accepted, it is dear to the Tribund thet
he did not give the sort of advice which Dr Aickin considers to be essentid (as to
minimum intake of fluid, to watch for increased drowsiness and for the gppearance of

arash).

IT isthe Tribunal'sfinding that the respondent failed to give adequate advice

to the parents of the patient.
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DETERMINATION:
THE respondent is charged with professonad misconduct, or in the dterndive, if such conduct
is found not to amount to professional misconduct, with conduct unbecoming a medica

practitioner.

THE Tribuna has the power to amend the charge during the hearing pursuant to Clause 14 of
the First Schedule of the Act. To be noted in the 1995 Act is an added requirement, in the
case of conduct unbecoming amedica practitioner, that the Tribuna is only entitled to make
orders as to penaty where that conduct reflects adversaly on the practitioner's fitness to

practise medicine (Section 109(c)).

THE burden of proof ison the CAC to establish thet the respondent is guilty of the charge, and

to produce the evidence that proves the facts upon which the charge is based.

IT iswell established in professond disciplinary cases that the civil, rather than the crimind,
standard of proof isrequired, namely proof to the satisfaction of the Tribundl, in this case the
Medicd Practitioners Disciplinary Tribuna on the balance of probabilities. At the sametime,
however, the cases recognise that the degree of satisfaction which is caled for will vary

according to the gravity of the dlegations.

THE Tribund must determine whether the facts dleged in the charge have been proved to the
required standard. That standard having been proved in this case, it is now necessary for the

Tribuna to go on to determine whether the conduct established by the proven facts amounts
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to professond misconduct or conduct unbecoming which reflects adversaly on the practitioners

fitness to practise medicine.

CLAUSE 6 of the First Schedule provides that the Tribuna may receive as evidence any
datement, document, information or metter that may in its opinion asst it to ded effectively

with the matters before it, whether or not it would be admissble in a Court of Law.

THE Tribund isrequired to observe the rules of natura justice at each hearing.

IN B v The Medical Council (High Court, Auckland, HC 11/96, Elias J, 8 July 1996), the
Judge recognised that the scheme of the Medical Practitioners Act 1968 established a
hierarchy of conduct for disciplinary purposes. In ascending order of gravity, the categories

were conduct unbecoming, professional misconduct, and disgraceful conduct.

AT page 15 of the Judgement Elias J Sated:

"Thereislittle authority on what comprises "conduct unbecoming”. The dassification requires
assessment of degree. Bt it needs to be recognised that conduct which attracts professiona
discipline, even a the lower end of the scale, must be conduct which departs from acceptable
professond standards. That departure must be significant enough to attract sanction for the
purposes of protecting the public. Such protection is the basis upon which registration under
the Act, with its privileges, isavailable. | accept the submisson of Mr Waakens that afinding
of conduct unbecoming is not required in every case where error is shown. To require the
wisdom available with hindsght would impose a sandard which it is unfair to impose. The

guestion is not whether error was made but whether the practitioner's conduct was an
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acceptable discharge of his or her professond obligations. The threshold is inevitably one of
degree.  Negligence may or may not (according to degree) be sufficient to conditute

professonad conduct or conduct unbecoming ......"

THE definition of professond misconduct is well established. In Ongley v Medical
Practitioners Disciplinary Committee [1984] 4 NZAR 369, at 374 to 5, Jefferies J sated
in the context of the 1968 Act:

"to return then to the words "professona misconduct” in this Act. ...... In a practica
goplication of the wordsiit is cusomary to establish agenerd test by which to measure the fact
pattern under scrutiny rather than to go about and about attempting to define in a dictionary
manner the words themsalves. The test the Court suggests on those words in the scheme of
this Act in dedling with a medica practitioner could be formulated as a question. Has the
practitioner so behaved in a professond capacity thet the established acts under scrutiny would
be reasonably regarded by his colleagues as condtituting professiond misconduct? With proper
diffidence it is suggested that the test is objective and seeks to gauge the given conduct by
measurement againg the judgment of professiond brethren of acknowledged good repute and
competency, bearing in mind the compaosition of the tribunas which examine the conduct.
Ingtead of using synonymsfor the two words the focusis on the given conduct which isjudged
by the application to it of reputable, experienced medica minds supported by alay person at
the committee stage. ....... the Court does, and ought to, give due and proper weight to the

expressions of opinion by tribunas composed largely of medica men. .......... "
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THE Tribuna upholds Mr McCleland's submission thet the test for professiona misconduct
edablished in Ongley should be the same under the new 1995 Act, despite the altered

compogtion of the Tribund.

THE basis of the charge is that the respondent’s examination of C on Sunday 23 June 1996
was inadequate in one or more of three repects. The particulars of the charge relate clearly
to the respondent's examination of C and not the conclusions reached by him in determining a
diagnoss. These charges can be distinguished from the respondent not diagnosing meningitis
as heisnot charged with that. That is so even though, however regrettably, the respondent

discounted meningitis in diagnosing C with avird illness, and subsequent to the respondent's

examination of C, she died.

FURTHERM ORE the respondent is not charged with failing to admit C to hospitd. Thet is
adiagnodicissue. Heiscriticised for failing to obtain a proper history, adequately to physcaly

examine her, and give her parents adequate advice asto follow up care.

THE respondent has conceded some shortcomings in his trestment of C and has expressed
sincere sorrow for those shortcomings.  The respondent has expressed his gpologies and
condolences to C's parents. While the respondent accepts that he should have taken some
further steps, the Tribuna acknowledges that the case againgt him is not that he actudly caused

C'sdeath.

FOR the CAC Mr McCldland submitted thet the evidence establishesin rdaion to the charge

that the respondent acted in a manner which would be reasonably regarded by his colleagues
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as condtituting professonal misconduct. When such conduct is considered objectively and
measured againg the judgement of the respondent's professiona brethren of acknowledged
good repute and competency, Mr McCldland argued thet the Tribuna must conclude that such

conduct amounts to professional misconduct.

ON behdf of the respondent Mr Parker submitted that this is not a case which amounts to
professona misconduct. However in light of the concessions by the respondent that there
were aspects of his examination of C that the Tribund may consider fell below the standard
expected of him, Mr Parker submitted that those failures congtitute conduct unbecoming a

medica practitioner rather than professona misconduct.

AT the conclusion of the hearing the Chairperson announced the Tribund's findings and its
determination, based on those findings, that the conduct of the respondent as established by
the proven facts, amounts to professona misconduct. It is now necessary to explain the basis
on which that determination was made. The Tribuna hearing determines the respondent's
examination of C was inadequate in al of the repects set out in the charge, then turns to
determine whether such failings warrant a disciplinary sanction. The Tribuna accepts thet the
tests set out by the High Court in Ongley's case and in B v Medical Council are appropriate.

In goplying those carefully to the circumstances in this matter the Tribund is of aview that the
respondent's failing fell well below that reasonably expected of a prudent paediatric registrar
and therefore requires sanction.  The Tribund is of the view that the failings fal into the
category of professonad misconduct. The findings of the Tribund and this determination were

unanimous.
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PENALTIES
IN making ordersin this case, the Tribund is bound by the trangitiona provisions of Section

154(f) (i) and (ii) of the Act.

THE Tribund invites submissons from counsd as to pendties. The timetable for making

submissons will be asfollows

7.2.1 COUNSEL for the CAC should file submissions with the Secretary and serve a copy
on counsel for the respondent not later than 10 working days from receipt of this

decison.

7.2.2 IN turn counsd for the respondent should file submissions in reply with the Secretary
and serve a copy on counsd for the CAC not later than 10 working days from receipt

of CAC counsd's submissions.

THE Tribund wishes counsdl to know that one of the pendties under consideration, subject
to compliance with the trangtiona provisons of the Act, is the making of an order under
Section 110(c). In this context the Tribuna considers a vaid option would be to make an
order that the respondent's competence be reviewed under Part V of the Act. Counsdl is

requested to address this aspect in their further submissons.
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8. NOTE:
8.1 THE Order made on 21 April 1997 that no written statements of evidence be circulated to any
person except the Tribund, the parties and their counsd, ether prior to or in the course of the

hearing, was vacated at the conclusion of the hearing.

8.2 HOWEVER the other Order made on 7 May 1997 that publication of the name of the
respondent, directly or indirectly, in connection with the trestment or deeth of C be prohibited

until further order, remansin effect.

DATED at Auckland this 15th day of July 1997

P J Cartwright
Chairperson

Medicd Practitioners Disciplinary Tribund



