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Hearing held at Christchurch on Wednesday 11 June 1997.

APPEARANCES: Mr C JLange for the Complaints Assessment Committee (the "CAC").
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2.2

2.3

Mr C J Hodson and Mr G M Brodie for Dr D R Daley ("the

respondent”).

PARTICULARS OF CHARGE:

A Complaints Assessment Committee pursuant to Section 93(1)(b) of the Medica Practitioners
Act 1995 ("the Act") charged the respondent that on 23 August 1996 he was convicted by the
Didtrict Court in Christchurch of 6 offences againgt Section 229A of the Crimes Act 1961 being
in each case an offence punishable by imprisonment for aterm not exceeding seven years, namdy
using adocument with intent to defraud and the circumstances of the offence reflect adversdly on

the practitioners fitness to practice medicine.

SUMMARY OF AGREED FACTS:
THE respondent was engaged by Parklands Hospital as a house doctor and had been engaged

in that capacity for aperiod of 12 years.

THE terms upon which the respondent was engaged are recorded in an agreement which isone

of an agreed bundle of documents.

PARKLANDS Hospitd provides long term care for ederly fral, termindly ill, and psycho-
geriatric patients. On admission to the hospital a new patient could dect ether to carry on with

their present general practitioner or be attended to by the house doctor.
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24 ON 22 August 1996 following atria by Judge and jury, the respondent was convicted in the
Chrigtchurch District Court of six offences againgt Section 229A of the Crimes Act 1961. The
respondent was found guilty on sx charges of usng a document with intent to defraud. The
respondent was aso found not guilty on thirteen smilar charges. All nineteen charges rdated to
generad medicd sarvices or "GMS' benefit dlaims which he had submitted in respect of patients

a Parklands Hospita, where he was employed on aretainer basis.

2.5 THE Trid Judge set out the basis of the jury’s verdict in a Minute dated 16 September 1996 and
his remarks on sentence of 17 September 1996. In summary the Tria Judge found:

(& Thejury was satisfied on the intent to defraud element of the charges only in respect of

those patients who could not be seen by the respondent on the days in question that being

because they were either dead or absent from the hospitd.

(b) Theverdicts should be interpreted thet the jury were satisfied that the respondent was not
entitled to claim for patients in respect of whom record of attendance was not made on a
particular day but thet the jury were not satisfied that the respondent acted dishonestly in

submitting those daims.

2.6 Judge's Remarkson Sentence:
2.6.1 THE Judges remarks on sentence are not determinative in terms of imposition of
pendties by the Tribunad. Nevertheless they do provide some guidance in obtaining

some gppreciation of the gravity of the respondent's offending.
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SELECTED extracts from those remarks which the Tribuna consders have some
relevance in the context of these proceedings follow:

"Dr Ddley, one of the mogt difficult tasks which ajudgeis cdled upon to performisto
sentence someone who has achieved distinction and respect within his or her chosen

professon and within the community generdly. Your caseissuch acase.

.................. | propose to impose sentence on the basis that the verdicts which the jury
returned mean that they were satisfied that you submitted fifteen GMS benefit clams
dishonestly, of which thirteen related to patients who had died and two related to a
patient who was absent from Parklands Hospitd a thetime. While the verdicts reflect
aggnificantly lesser degree of crimindity than the basis on which the Crown advanced
its case againg you, the verdicts nevertheless mean that the jury accepted that you
submitted dishonest cdlaims on fifteen separate occasions over aperiod of approximetely

eight months.

In his submissons Mr McVeigh has asked me to condder discharging you without

conviction pursuant to section 19 of the Crimind Justice Act, ..........

Mr McVeigh's submisson wasin effect that the offences which the jury found thet you
had committed were on the overdl scade of offending so trivid as to warrant
consderation of a section 19 discharge, and in that context Mr McVeigh pointed out
that the tota amount which represents the loss to the Southern Regional Hedlth
Authority in terms of the guilty verdictsisin the order of $200, dthough on the basison

which | intend to sentence you the figure is dightly higher.
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In this context | am aso entitled to take into account the very red likdihood that
disciplinary proceedings will be taken againgt you, and | can aso take into account the
likely effect of the convictions on your future career. That assessment must be made
againg the background of a hitherto blameesslife, and, at the age of 57 years, and with
the record of service to the community which is so amply demonstrated by the evidence
which was given at the trid and in the materia which has been put before me, you are

entitled to cdl in ad that record of service to your professon and to the community

generdly.

On the other sde of the coin, there are very red and compelling factors which tell

agand the granting of asection 19 discharge. The GM S benfit system depends largdy
on the honesty of the medicd practitioners who make clams in respect of patientswho
are seen by them. That in many respectsis of particular sgnificance in the contest of
your case, because the patients in question were al long-term patients at Parklands
Hospitd with conditions of a psycho-geriatric nature or Smilar conditions. The patients
themsdves therefore, generdly speaking, would have hed little knowledge of, or input
into, issues relating to their medical care, athough of course the authorities at Parklands

certainly played an active role in that respect.

............ Taking dl factorsinto account, in my view the gppropriate sentence in respect
of each of the Six charges on which you were found guilty by the jury isafine of $750.
That makes atota or overal sentence in afinancia context of $4500. | make no

further ordersin respect of issues such as costs of prosecution or matters of that nature,
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because in my view such orders would be ingppropriate in the context of the outcome

of thetrid. ................. !

EVIDENCE:

THE respondent explained that the fine of $4500.00 has been paid and he has continued in
practicein the &t Albans Medical Centre since that date. His contract with Parklands Hospital
was terminated in June of 1996. He said he has made strenuous efforts to rehabilitate himsalf

following the conviction.

SINCE losing his pogtion a Parklands Hospital and being convicted, the respondent explained
that he has devoted histime and energy to his practice and it ssemsthat his patients have not lost
confidence in him.  To his knowledge no patients have left his practice as a result of his

conviction.

HI1S partners have remained extremely supportive of him and he has not been requested to resign

from the partnership. Also his partners provide practical ongoing support for him.

THE respondent explained that the prosecution has had severe financia consequences. He
incurred legd fees of $90,000.00. He has not received any medicd benefits, whether GMS,
practice nurse subsidy, maternity benefit, flu subsidy, or otherwise since January 1996. The
Southern RHA has recently determined that it does not propose to issue a notice under Section
51 of the Hedlth and Disability Act which would entitle him to daim medica benefitsin the future

He hasingructed his solicitors to chalenge that determination in the High Court. Hefacesacivil
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clam by the Ministry of Hedlth and the Regiona Hedth Authority seeking recoveries a alevel

which heis advised smply cannot be sustained.

HISfinancia pogtion isat rock bottom and he would be bankrupt if it were not for the support

of hispartners. He is unable to make contributions to the overheads of the practice.

HE has been advised to sdll hisfamily home and purchase a much chesper residence subject to

mortgage, and he isindebted to his bank. He has had to liquidate all of his remaining assets.

THE respondent explained that if he was unable to practise medicine in generd practice, he
would face ruin. At 58 years of age he has no other means of making provision for an ongoing
income or for hisfutureif he is unable to practise medicine. He believes that the partners and
management a St Albans Medica Centre would willingly cooperate with any requirement that

al future benefit daims were independently certified before being lodged.

IN conclusion the respondent explained that the crimind procedure was harrowing. He has
required psychiatric counsdling and trestment. He has been under immense persond srain since
the investigation commenced. Whilst sections of the profession, his partners and his patients have
been very supportive, he has fdt increasingly isolated and unwelcome amongst his peers. The
drain on his marriage has been acute. Thereis no present end in sight, and he believes that he

has been punished enough.

THREE witnesses were cdled to give evidence on behaf of the respondent.
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IT was the evidence of Dr Sdwyn Maigter that he had known the respondent since the late
1970's when he became involved with sports medicine. Dr Maister described the respondent
as "aman of vison, initiative and energy” who had directed this towards the benefit of sports
medicine in Canterbury throughout the 20 years he had known him. Dr Maiger said he believed
that the respondent’s contribution to sports medicine in Canterbury over the years had been of

Srategic importance and has semmed entirely from his dtruidtic attitude towards the profession.

DR Michad McK Kerr, the senior partner in St Albans Medicd Centre, described the
respondent as "an outstanding GP over the past 30 years' who had built up alarge practice as
aresult of hard work, enormous energy, agood persondity and firgt dass ability. Dr Kerr noted
the respondent’s specid interests had included obstetrics, musculo-skeletal medicine and the care
of thedderly. InDr Kerr'sview the respondent is il highly regarded by his colleagues, partners
and patients. Noting that the respondent’s patients are extremely loyad and regard him with greet
affection, Dr Kerr said it was his opinion that the respondent’s health and confidence had been

severely battered by the events of the past two years.

FINALLY, evidence was given by Dr | A Robertson which was generdly supportive of the
respondent with whom he had had a close professiona association snce 1972. Although not a
persond friend of the respondent, Dr Robertson explained that the respondent was instrumental
in theformation of an after hours genera practice facility and that the respondent’s effortsin this

regard were deserving of acknowledgement.

SUBMISSIONS:

IN summary it was submitted by Mr Lange on behalf of the CAC:



41.1

4.1.2

4.1.3

9

THE moative for the fraudulent clams by the respondent was one of greed,;

IN caseswhere adoctor actsin apostion of trust and has been found to the crimina
standard to be acting dishonestly, the Tribuna should consider removal of the doctor's
name from the Regigter.

THE Tribunad should view the matter as one of grave impropriety. Disciplinary
Tribunds of professond bodies owe aduty to their professon and the public to ensure
the highest standards are observed by members not only in the present but aso in the

future.

4.2 IN summary it was submitted by Mr Hodson on behdf of the respondent:

421

422

4.2.3

THE circumstances of the offences are such asto demondrate that 10 of the dlaimsare
susceptible of explanation and judtification, and in the case of the remaining 8 the jury

drew its own inferences.

THE task of prevention of fraud in the community and the deterrence of othersis a
matter for the Court. The question for the Tribuna iswhat additiona pendty need be
inflicted. In this context the Medica Council of New Zedand has aways regarded
rehabilitation as of primary importance and has thereby endeavoured to be condructive

in the pendties it has imposed.

BEARING in mind the evidence of the respondent and the witnesses caled on his
behdf today:
(& Removd from the Regider isjudtified neither by the facts of this case, nor by any

reference to precedent, and would be entirdly destructive and overly punitive;
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(b) Overdl thereisno good reason to suspend the respondent for a stated period;
() Thereisno reason to impose conditions on the respondent's practice. His ability
to sgn damsin the future must be a matter for resolution between himsdlf and

Hedth Bendfits Limited.

4.2.4 THE proper and appropriate course is to allow the respondent to rehabilitate his

professond life while settling his differences with Hedlth Benefits Limited.

FINDING:

THE particulars of the charge laid by the CAC contain two eements. Thefirg isthe fact of the
conviction, proved by the certificate produced by the prosecution. That element is not in issue
and is accepted. For the charge to be made out, however, the second element must also be
edablished, namely:

"The circumgtances of the offences reflect adversely on the practitioners fitness to practise

medicng'.

In proceedings of this natureit is not for the doctor to admit or deny the charge. It isthe duty of

the Tribuna to determine whether the charge has been made ouit.

AS Mr Hodson observed, this provison is entirely new. Thereis no guidance in the Act on the
meaning of the phrase "fitness to practise medicing’. The offending arose out of the respondent's
medica practice and the fact that he wasin a position of trust. The offending reflects badly on

al medicd practitioners.
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THE Tribund'sinterpretation of the phrase "fitness to practise medicing’ includes condderation

of the ethica aspects of practise aswell asthose of aclinica nature.

IN the Tribund's view the subject qudification has been included in Section 109(1)(€) of the Act
to ensure that the Tribunal does not take steps againgt a practitioner unless the offending has a
bearing on hisor her fithessto practise. Subject to that the Tribund consdersthat the words are
widdy drawn. A matter may reflect adversaly on the practitioner's fitness to practise medicine
without making him or her incompetent to practise, and without evating, eg. "conduct

unbecoming” above "professond misconduct”.

FOR the reasons given the Tribund is satisfied that the second eement of the charge has been

edtablished. It finds accordingly.

PENALTIES:
IN determining the appropriateness of pendties to be imposed, regard can be had to a number

of factors.

MEDICAL practitioners are people of high standing in the community. It is expected of them
that they will be honest in their dedlings with funding authorities. Funding authorities should be
entitled to rely on the certificates that daims arein al cases proper, and that medica practitioners

act honestly in formulating and lodging those clams.

THE respondent was convicted of offences against Section 229A of the Crimes Act 1961.

Accordingly thisis not acase of smple ingppropriate daming. Rather it was established thet the
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respondent acted with intent to defraud. It was proved that the respondent acted deliberately
with the knowledge that he was acting in breach of hislegd obligations and without an honest

bdief he was entitled so to act.

IN determining appropriate pendties to be imposed, the Tribuna may have regard to the effect

of fraud not only in the specific sense but aso in the wider general sense.

THE victim in cases such astheeisin effect the public hedth sysem. By defrauding thet system,
doctors are in effect defrauding not only the state but also those entitled to the benefits of those

payments.

THE generd medicd sarvices bendfit system is funded by the tax payer. Thereisacondant and

competing demand on the tax payer's money aswell as on the administration of those funds.

WHILST totd monetary gain in the matter currently before the Tribuna admittedly was not on
a vast scae, the effect of fraud of this nature is an important factor in consdering genera
deterrence. Improper GMS claming by doctors can be committed with relevant ease.

Unfortunately, however, it is difficult to detect and requires substantia resources to investigate.

COUNSEL addressed the subject of pendtiesin terms of Section 110 of the 1995 Act. The
charge againgt the respondent is one which under the 1968 Act would have been consdered by
the Medica Council of New Zedland in terms of Section 58(1)(a) of that Act. Applying the
trangtiona provisons of Section 154 of the 1995 Act, which perhaps counsds submissions

overlooked, the pendties available would be those in Section 58(2) of the 1968 Act. It isnoted
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thet the pendtiesin that section are, gpart from quantum of fine (which isnot rdevant in this case),

essentidly the same asthose in Section 110(1) of the 1995 Act.

IN submitting that the Tribuna should consder remova of the respondent's name from the
Register, Mr Lange cited two recent cases, those of Dr A G McNab and Dr R G Nash, both of

whom were removed from the Medica Regider.

THE Tribund considers that remova of the respondent’s name from the Regigter, athough an
option, isnot judtified in this case. Dr McNab was convicted in the District Court of 20 counts
of using adocument with intention to defraud under the Crimes Act 1961 and was sentenced to
20 months imprisonment. The charges involved fraudulent cdlaming of GMS benefits over a
protracted period. Dr Nash, on the other hand, was convicted in the Digtrict Court of offences
under the Crimes Act 1961 which involved the falgfication of returnsto ACC every month during
aperiod of 2%2years. In the Tribund's view these two cases are distinguishable in terms both
of their respective facts together with the degree and seriousness of the offences in respect of
which convictions were entered. Furthermore, as was argued by Mr Hodson, driking off tends
to be regarded as an option of last resort when it may properly be considered that the doctor is

incgpable of rehabilitation. Thisis not consdered to be so in this case.

SUSPENSION of regidtration for aperiod is an option which did receive serious congderation.

In cases such as these the Tribuna notes that there is a need to consider the genera deterrent
effect of any pendty imposed. It is equdly important to acknowledge, however, that the
requirement for specific deterrence in imposing an gppropriate pendty has aready, in part, been

met by the fact of the conviction.
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IN endorsng Mr Langes invitation that the Tribund view this metter "as one of grave
impropriety”, Mr Hodson submitted that the Medicd Council had aways consdered
rehabilitation to be of primary importance, a submission which the Tribuna acknowledges will

invariably have merit in gppropriate circumstances.

MR Hodson cited the Judgement of the High Court in Teviotdale v The Preliminary
Proceedings Committee of the Medical Council of New Zealand Auckland Registry HC2
21/96 ddivered 19 July 1996. In that Judgement reference was made to in Re a medica
practitioner [1959] NZLR 784 in which Gresson P said at 8.02:

"...... Though the impaosition of a monetary pendty, or a suspension, or a striking off viewed
redidicaly, is a punishment, nonetheless the primary purpose of such domedtic tribunals and the
powers given to them is to ensure that no person unfitted because of his conduct should be

alowed to continue to practice the profession or to follow the particular caling ........ "

THE Tribuna agrees with Mr Hodson that the sugpension of the respondent, on the facts of this
case, would be a punishment in excess of the Tribund's primary purpose of ensuring no person

unfitted because of his or her conduct should be alowed to continue to practice.

IT iscommon ground that the Tribuna should not, when considering pendties, have any regard
to the Southern RHA's determination that it does not propose to issue a notice under Section 51
of the Hedth & Disability Services Act 1993 which would enable the respondent to clam

medicd benefits in the future.
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CAREFUL and serious congderation has been given to the option of suspenson. On the facts
of this case the Tribuna has concluded that suspension, even for a short period, could impede
the respondent’s rehabilitation. The Tribund perceives there to be a conflict between eements
of punishment and deterrence which inevitably would follow from a period of sugpension, and
rehabilitation on the other hand which the Tribund considers to be of greater importance. For

these reasons the Tribunal has decided against imposition of a period of suspension.

NO evidence has been adduced or submissions made which has led the Tribund to conclude that
it is necessary to make an order that the respondent should practise medicine subject to

conditions.

THE remaining penalty options are censure and an order that the respondent pay part or al of
certain cods. Aswas explained by the Chairperson at the conclusion of the hearing, an officid
expression of disgpprovad must be an inevitable outcome of the respondent’s offending. And
athough acknowledging that any order asto costs will have a severe effect in this case, likewise

such an order must be inevitable.

THE Tribuna orders that the respondent be censured and that he pay 40% of the costs and

expenses of and incidentd to the inquiry made by and prosecution of the charge by the CAC and

the hearing before the Tribund.

FINALLY the Tribuna makes an order under Section 138(2) of the Act.



16

DATED at Auckland this 15th day of July 1997

P J Cartwright
Chairperson

Medicd Practitioners Disciplinary Tribund



