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DECISION NO: 286/02/96C

IN THE MATTER of theMedical Practitioners Act 1995
-AND-

INTHE MATTER of a charge lad by a Complaints

Assessment Committee pursuant to
Section 93(1)(b) of the Act againg R

medica practitioner of xx

BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL

TRIBUNAL:

Ms P Kapua (Chair)

Mr P Budden, Dr R S J Gdlaly, Professor W Gillett,
Dr C P Mapass (Members)

MsK L Davies (Hearing Officer)

Mrs H Hoffman (Stenographer)



Hearing held at Christchurchon Tuesday 28, Wednesday 29, Thursday 30
and Friday 31 October 2003 and Monday 8 and Tuesday 9 December

2003

APPEARANCES: Mr M F McCleland and Ms J Hughson for a Complaints Assessment
Committee ("the CAC").

Mr A H Waalkens and Mr C W Jamesfor Dr R.

Supplementary Decision

1 In its decison 275/02/96C dated 22 March 2004 (“the substantive decison”) the Tribuna
found Dr R guilty of professona misconduct in the course of his management and trestment of
his patient, A. This supplementary decision is the Tribuna’s determination of pendty and
should be read in conjunction with the substantive decision.

Submissions on behalf of the Complaints Assessment Committee (“CAC”)

2. Mr McCldland, on behaf of the CAC, submitted that the findings againgt Dr R were serious
but given that Dr R had continued to practise since the charge wasfirst brought the CAC did

not consider that suspension was appropriate.

3. However, the CAC was of the view that a condition of practice should be applied to Dr R
requiring that he undergo a competence review by the Medicd Council in respect of his
management of casesof asmilar nature. Alternaively, it was submitted that acondition could

be impaosed requiring that Dr R work under supervision for afixed period.



4, The CAC aso consdered that censure of Dr R would be appropriate aswel asafine and
that an appropriate level of costs should aso be made,

Submissonsfor Dr R

5. In response, counsd for Dr R, Mr Waalkens, submitted that the circumstances of the case,
including its complexity and thefact that it occurred within apublic hospital setting contributed
to the shortcomings the Tribuna found in respect of the management and care of A.

6. Mr Wadkens then set out in his submissons a number of changes that Dr R wished to
highlight in respect of processes at xx Hospitd. It was submitted that those systems and

processes were designed to avoid arepetition of the Situation that had occurred in this case.

7. In respect of the impogition of afing, Mr Waakens submitted that while Dr Risinapostion
to pay afineit should not be afurther pendty. It was a so submitted that Dr R has suffered the
stress of amedico-legd process lasting dmost four years. Further, Mr Waalkens submitted
that Dr R had apologised to A specificdly in his evidence before the Tribundl.

8. Mr Waalkens noted that censure by the Tribund isasignificant pendty for Dr R.

0. Mr Waakens does not accept that there should be any imposition of conditionson thebas's
that “ Mr Ris a competent and highly respected xx” . In support of that, Mr Waakens
referred to 34 references that were submitted during the substantive hearing in support of Dr
R. Mr Wadkens further submitted that there have been no other patients that have come
forward in repect of any complaintsand thereis, therefore, no basisfor any suggestion of any

impaodgition of conditions or requirement to work under supervison.



Decision

10.

11.

12.

13.

Section 110 of the Medica Practitioners Act 1995 describes the pendties available to the
Tribuna whereit hasfound a practitioner guilty of professona misconduct. Those pendties

are

(@ Suspenson for aperiod not exceeding 12 months;

(b) A requirement to practice medicine subject to conditions for a period not exceeding 3
years,

(o Censure

(d) Impostion of afine not exceeding $20,000; and

(¢) Payment of part or al of the costsincurred.

It is accepted that afinding in and of itsaf is punitive to the practitioner and that inexercisng
the powers under the Act the Tribuna must do so primarily in order to protect the public.

TheTribuna has made seriousfindingsagaing Dr R and in doing so has cometo the view that
those findings related to Dr R's management and trestment of A. Inreaching that finding the
Tribuna was mindful of the pogtion that existed a the timein respect of xx Hospitd.

TheTribuna has cons dered the submissons made by Mr Waakensre ating to changeswithin
the hospitl sysem and Dr R's own practice changes that it is submitted have been
undertaken in order to ensure that a repetition of the shortcomings that occurred in the
management and trestment of A are not repeated. To that end, the Tribuna doesnot consider
the impogtion of conditions of practice or a competence review is gppropriate in the

circumstances.



14. The Tribuna therefore ordersin respect of pendty that:

(@ Dr R becensured,
(b) DrRisto pay afine of $10,000;
(c) Dr Risto pay 40 percent of the total costs incurred in respect of the hearing, being

$77,934.31; and
(d) A notice under Section 138(2) of the Act be published in the New Zedland Medica
Journd;
Name Suppression
15. Prior to the hearing Dr R was granted interim name suppression and counsel were requested

to address the issue of whether name suppression should continue.

16. Name suppression was granted to Dr R onthebasisof (not for publication by order of the
Tribunal). The Tribuna took a precautionary approach in respect of this matter and granted

interim name suppression, despite the emphasisin the Act on the public process.

17. Clearly the presumption in respect of the public processisintensified whereadoctor hasbeen
found guilty of a disciplinary offence. It would only be in exceptiond circumstances that
publication would not follow aguilty finding on the bassthat any potentid patient isentitled to
make an informed choice in repect of engaging the services of a xx.? Further, other
practitionersin the areamay well be under suspicion where name suppression continues. Itis
a0 to be noted that the 34 references submitted by Dr R indicate thet therehasbeen aleve
of disclosure dready in respect of this matter.

! Teviotdale v Preliminary Proceedings Committee of the Medical Council of New Zealand [1996] NZAR 515; Pillai
v Messiter (No. 2) (1989) 16 NSWLR 197
2F v Medical Practitioners Disciplinary Tribunal



18.

19.

20.

21.

22.

The Tribund has not received any further information asto (not for publication by order of
the Tribunal) and the information presented as part of the gpplication for interim name
suppressoniswhat isrelied on. Asaready noted the Tribunal took aprecautionary gpproach
in itsinterim decison but considersthat the evidence presented as part of the application for
interim name suppression isnot supportive of an gpplication for permanent name suppression

following an adverse disciplinary finding.

Counsd for Dr R submitted that Dr R should be entitled to name suppression in hisownright
by virtue of thetime that has € gpsed since this particular matter wasthe subject of complaint.
Hefurther submitted that the matter hasits genesisin 1991 which indicates some antiquity and
therefore supports permanent name suppression.

The Tribuna does not accept those submissions and notes Mr Waal kens acceptance that an
order for permanent name suppression is unusud following the upholding of a disciplinary
charge. Mr Waakens has however, requested continued interim name suppressonfor DrR

for a period of two weeksto alow consideration of appeal and other rights.

In the absence of any compelling evidencein rdaion to(not for publication by order of the
Tribunal) the Tribund is of the view that in the public interest the application for an order
granting permanent name suppression Dr R should be declined and that Dr R’ s name should
be published to avoid further conjecture and speculation particularly as it reflects on other

doctors.

However, an order for suppression of any of the details of the matters set out in paragraphs
16, 18 and 21 above is made to ensure the privacy of the people mentioned within those

paragraphs.



23. The Tribuna therefore orders that:

(@ The gpplication for permanent name suppression of Dr R is declined;

(b) All details and references to Dr R’ sfamily, particularly in paragraphs 16, 18 and 21 of
this Decison and paragraphs 5, 6, 13 and 14 of Decison No. 239/02/96C are
permanently suppressed;

(c) DrRisgranted continued interim name suppression for 10 daysfrom the date of receipt
of this Decision by the parties.

(d) To avoid doubt, the Order for suppresson of the complainant’s name and any

identifying details made in Decison No. 229/02/96C is permanent.

DATED at Auckland this 3™ day of June 2004

Medicd Practitioners Disciplinary Tribund



