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APPEARANCES: Ms K P McDonad and Ms J Hughson for Complaints Assessment
Committee ("the CAC")

Mr C W Jamesfor Dr S.

Introduction

1 Dr Sis aregistered medica practitioner practisng in xx as a genera practitioner with a
specid interest in occupationa medicine.

Thecharge

2. On 7 October 2003 a Complaints Assessment Committee (CAC) laid a charge of
professonad misconduct againg Dr S pursuant to s.93(1)(d) of the Medicd Practitioners
Act 1995 dleging thet Dr S:

1. Onor about the 28" February 2001 refused to accept the diagnosis of leptospirosis
(whichis an occupationd illness and therefore covered by the Accident
Compensation Act) made at xx Hospital during the in-patient stay of A from 18"
February to 25" February 2001.

2. During the period from 28" February to 15™ March 2001:

a. Falled to recognise the ACC requirement for acceptance that a complaint merits
cover is the “balance of probabilities’ and that the Accident Compensation Act
does not require absolute proof.

b. Refused to provide Mr A with the cetification to enable him to dam
compensation from ACC.



c. Contributed to a climate of confrontation with the patient which resulted in
unnecessary hardship and stress and may have been prgjudicia to his recovery.
During the period 15" April 2001 to 16" September 2001, despite other medical
practitioners having formed a contrary view, did not accept that Mr A’s chronic
maaise and fatigue were due to the after-effects of leptospiross and therefore did
not provide ACC certification during this period resulting in mgor stress and
financid hardship for Mr A.
In the course of his dedings with Mr A breached the fundamenta principles of non
maleficence, beneficence and justice as set out in the Guiddines on Ethics and
Professona Misconduct for Occupationa Physicians of the Austrdian Faculty of
Occupational Medicine.

Interim Application for name suppression by Dr S

3. Following an gpplication by Dr Sfor an order suppressing publication of his name and any

identifying features, a defended hearing took place before the Tribund on 8 April 2004.

On 23 April 2004, the Tribuna granted name suppression on an interim basis only until the
Tribund had determined the charge againgt him.

4, The issue of name suppression is dedlt with a the end of this decison under the heading of

“Concluson and Orders’.

Witnesses for the Complaints Assessment Committee

5. The Complaints Assessment Committee called Six witnesses.
(& Thecomplainant Mr A, afreezing worker resding at xx.
(b) MsB, Mr A’s partner.
(c) DrD,aregistered medica practitioner, now of xx but formerly of xx.
(d) DrH,aregistered medicd practitioner of xx employed by xx asa
physciav/geriatrician.
(e) DrE medicd practitioner of xx who isaspecidist in infectious diseases.

®

Dr Christopher Bernard Wals, aregistered medical practitioner of Auckland who



holds vocationd regigtration in occupationad medicine. Dr Wallswas cdled as an
expert.

(@ DrKevinAlec Morris, aregistered medicd practitioner of Welingtonwho is
employed as the corporate medica adviser to the Accident Compensation
Commission (ACC).

Witnessesfor Dr S

6. Dr S gave evidence on his own behdf and aso cdled two expert withesses:

(@ DrDavid lan McBride, registered medica practitioner of Dunedin

(b) Professor Desmond Frances Gorman, registered medical practitioner of Auckland.

Expert Witnesses

7. The Tribunal was appreciative of the expert testimony provided by Dr Walls, Dr McBride

and Professor Gorman.

Legal principles
Onus of Proof

8. The onus of proof is on the Complaints Assessment Committee whose Counsdl accepted
at the outset that it was for her to produce the evidence which proves the facts upon which
the charge is based and to establish that Dr Sis guilty of the charge, that is, professond

misconduct.

Standard of Proof

9. As to the standard of proof, the Tribuna must be satisfied that the relevant facts are
proved on the balance of probabilities. The standard of proof varies according to the
gravity of the alegations and the level of the charge. If the charge againgt the practitioner is
grave then the dements of the charge must be proved to a stlandard commensurate with the
gravity of what is dleged.



Professionad Misconduct

10. The garting point for defining professona misconduct is to be found in the judgement of
Jefferies Jin Ongley v Medical Council of New Zealand (1984) 4 NZAR 369. The
Court posed the test in the following way:

“Has the practitioner so behaved in a professional capacity that the
established acts under scrutiny would be reasonably regarded by his
colleagues as congtituting professional misconduct? ... The test is
objective and seeks to gauge the given conduct by measurement against
the judgment of professional brethren of acknowledged good repute and
competency, bearing in mind the position of the Tribunal which
examined the conduct.”

11. In B v The Medical Council (unreported HC Auckland, HC11/96, 8 July 1996) Elias J
sad in relation to a charge of “conduct unbecoming” that:

“... It needs to be recognised conduct which attracts professional
discipline, even at the lower end of the scale, must be conduct which
departs from acceptable professional standards” .

Her Honour then proceeded to state:;

“That departure must be significant enough to attract a sanction for the
purposes of protecting the public. Such protection is a basis upon which
registration under the Act, with its privileges, is available. | accept the
submission of Mr Waalkens that a finding of unbecoming is not required
in every case where error is shown. To require the wisdom available
with hindsight would impose a standard which is unfair to impose. The
guestion is not whether the error was made but whether the
practitioner’s conduct was an acceptable discharge of his or her
professional obligation.”

Her Honour aso stressed the role of the Tribund and made the following invauable
observations:

“The inclusion of lay representatives in the disciplinary process and the
right of appeal to this Court indicates the usual professional practice
while significant, may not always be determinative: the reasonableness
of the standards applied must ultimately be for the Court to determine,
taking into account all the circumstances including not only usual
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practice, but patient interest and community expectations, including the
expectation that professional standards are not to be permitted to lag.
The disciplinary processin part is one of setting standards.”

In the Tribund’s view, the test as to what congtitutes professiona misconduct has changed
sgnce Jferies J ddivered his judgement in Ongley. The following are the two crucid
condderations when determining whether or not conduct conditutes professona

misconduct:

(& There needs to be an objective evauation of the evidence and an answer to the
following question: has the doctor so behaved in a professond capacity that the
established acts and/or omissions under scrutiny would be reasonably regarded by the
doctor’s colleagues and representatives of the community as congtituting professonal
misconduct?

(b) If the established conduct falls below the standard expected of a doctor, is the
departure dgnificant enough to atract a disciplinary sanction for the purposes of
protecting the public and/or maintaining professond standards, and/or punishing the

doctor?

The words “ representatives of the community” in the firgt limb of the test are essentidl
because today those who gt in judgement on doctors comprise three members of the
medica profession, a lay representative and a chairperson who must be a lawyer. The
compostion of the medica disciplinary body has dtered snce Jeffries J ddivered his
decison in Ongley in 1984. The new statutory body must assess a doctor’'s conduct
agang the expectations of the professon and society. Sight must never be lost of the fact
that in part, tie Tribund’s role is one of setting standards and that in some cases the
community’ s expectations may require the Tribund to be criticd of the usual standards of
the professon: B v Medical Practitioners Disciplinary Tribunal. In Lake v The
Medical Council of New Zealand (unreported High Court Auckland 123/96, 23 January
1998, Smdlie J) the learned Judge Stated:

“1f a practitioner’s colleagues consider his conduct was reasonable the charge

isunlikely to be made out. But a Disciplinary Tribunal and this Court retain in
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the public interest the responsibility of setting and maintaining reasonable
standards. What is reasonable as Elias J said in B goes beyond usual practice

to take into account patient interests and community expectations.”

This second limb to the test recognises the observations in Pillai v Messiter [No. 2]
(1989) 16 NSWLR 197, B v Medical Council, Saite v Psychologists Board (1998) 18
FRNZ 18 and Tan v ARIC (1999) NZAR 369, namely, that not al acts or omissons
which condtitute a failure to adhere to the standards expected of a doctor will in themselves

condtitute professiona misconduct.

In the recent High Court case of McKenzie v MPDT and Director of Proceedings
(unreported High Court Auckland, CIV 2002-404-153-02, 12 June 2003), Venning J
endorsed the two question gpproach taken by this Tribuna when consdering whether or

not a doctor’s acts or omissions congtitute professona misconduct. He stated:

“[71] In summary, the test for whether a disciplinary finding is merited is a
two-stage test based on first, an objective assessment of whether the
practitioner departed from acceptable professional standards and secondly,
whether the departure was significant enough to attract sanction for the
purposes of protecting the public. However, even at that second stage it is not
for the Disciplinary Tribunal or the Court to become engaged in a
consideration of or to take into account subjective consideration of the
personal circumstances or knowledge of the particular practitioner. The
purpose of the disciplinary procedure is the protection of the public by the
maintenance of professional standards. That object could not be met if in
every case the Tribunal and the Court was required to take into account
subjective considerations relating to the practitioner.”

Conduct Unbecoming

16.

17.

The Medicd Practitioners Act 1995 provides three offences, namdly, “disgraceful conduct

in aprofessond respect”, “professona misconduct” and “conduct unbecoming”.

In B v Medical Council (above) Elias J stated at p.14:

“ The scheme of the Medical Practitioners Act 1968 establishes a hierarchical
conduct for disciplinary purposes. In ascending order of gravity the categories
are unbecoming conduct (a category introduced by the amendment to the Act
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in 1979) professional misconduct and disgraceful conduct. ...There is little
authority on what comprises ‘conduct unbecoming’. The classification
requires assessment of degree. But it needs to be recognised that conduct
which attracts professional discipline, even at the lower end of the scale must
be conduct which departs from acceptable professional standards. ... The
threshold is inevitably one of degree. Negligence may or may not (according
to degree) be sufficient to constitute professional misconduct or conduct
unbecoming” .

In McKenzie v Medical Practitioners Disciplinary Tribunal and The Director of
Proceedings Venning J referred to “ a trilogy of disciplinary offences in an ascending
order of gravity and penalty” and observed that the pendtiesimposed by the 1995 Act

for “conduct unbecoming” and “professionad misconduct” are exactly the same.

He further obsarved:

“The term ‘professional’ within ‘professional misconduct’ is not to be
interpreted as within a simple rising scale in which it necessarily starts above
‘conduct unbecoming a practitioner’ in gravity. In law the professional
misconduct offence could be of equal or even lesser gravity” .

Summary of Evidence and Findings of Fact

19.

20.

21.

Mr A is a 38 year old A-grade butcher who, a the time of the hearing, had been
employed for the previous 16 years by xx a its meat processng works at xx near xXx.
There are approximately 850 persons employed at the works. He resides with his partner,
Ms B, and three of their eight children.

In February 2001 he was working as a butcher on the daughter floor in the “bleed area” or
“gunning area’” where his main job was to cut the pdts (mainly of sheep) after daughter.
Bobby calves and goats were also processed. The evidence established that thisisan area
recognised as being potentialy contaminated with urine from the stunned or dead animals

and hence ahigh risk areafor leptospiross. Urineis the most common infective vehicle.

The evidence aso established that wherever the exact location of Mr A’s work, he was
potentialy exposed to blood and other body fluids, particularly urine, the most likely
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24,

25.

26.

27.

medium for the transmisson of infection from the carcasses he was processng a the

works.

Prior to becoming unwell with leptospiross, Mr A had not been off work for any long
periods of time, either for holidays, accidents or sickness; and gpart from an odd bout of
hayfever and lower back pain, he had had no medica illnesses or injuries, or surgery.

Dr Shas been in sole practice in xx since 1980 as a generd practitioner, with a specid
interest in Occupationd Medicine. He aso obtained in December 2000 a Diploma in
Indugtrid Hedlth from Otago University.

Since 1982 Dr S has been the vidting medica practitioner for xx . This involves him
conducting morning dlinics & the xx Plant. His general duties require attendance to
workers who have sustained work-related injuries. In addition, Dr Ss duties include
(among others) identifying and advisng management of potentia hazards related to the
workplace and compliance with the Hedlth and Safety in Employment Act 1992.

Dr S dated that after completing the Diploma of Industrial Hedlth (Otago) and graduating
in December 2000, he decided to proceed to higher learning and entered the training
programme conducted by the Austrdasian Faculty of Occupational Medicine. Although
accepted for the course in February 2001 it was not until November of that year (due to
persona reasons) that he was able to take what he described as his first step with regard
to the programme by attending an occupationa medicine clinic run by Professor Gorman in
Hagtings. Professor Gorman invited Dr Sto join the Registrar Training Programme at
Auckland the following year. Dr S commenced the Training Programme in January 2002.

Dr Ssad that he does dinics with Professor Gorman who is his supervisor and makes
presentations of cases to him as part of the programme. At the time of the hearing he said
he was about hdfway through the Regigtrar Training Programme.

On 12 February 2001 while at work Mr A felt very unwell. He thought he saw Dr S (but
was not sure) as he needed to get “signed off” as he wanted to go off work and needed a
cetificate. In any event he left work early that day. Dr S said that he did not consult with
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him that day, and there is no written record of it. The Tribuna accepts and finds that no

consultation took place on that date.

The following day, 13 February 2001, Mr A saw Dr W, aGP a xx. Mr A had a sore
lower back followed by a fever and headache. He felt sick, had a dry cough and was not
egting. Dr W thought he had a virus. He gave him a certificate to go off work and

prescribed some medication.

Over the next few days Mr A felt worse.

Dr D is aregistered medicd practitioner, now semi-retired residing in Christchurch doing
some locum GP work. Between 1975 and 2002 he practised as a genera practitioner at

xx and was Mr A’s genera practitioner.

On 16 February 2001 Mr A saw Dr D. Mr A fet no better. He had a bad headache and
afever. Dr D told Mr A hethought he might have contracted leptospirosis.

In view of Mr A’sdlinicd presentation (in particular the fever) and as Dr D was aware that
Mr A was a freezing worker a xx he could not help but consder that Mr A might have
contracted leptospiross from his work on the daughter floor of the works. Dr D said he
was wel aware from his experience working as a generd practitioner in a rurd area and
having a number of patients who worked at xx that meat processing workers were in the
“a risk” category of occupations for leptospiross infection. As he could not rule out the
posshility that Mr A might have contracted leptospiross he took blood and urine samples
to be sent away for testing. He aso prescribed antibiotics.

It is appropriate to describe here the two kinds of tests regarding detection of
leptospirosis. Dr E described the differences.

Dr E is presently employed by the Nelson Marlborough Didtrict Hedth Board as an
infectious diseases and internad medicine physician and medicad micro-biologist. Between
April 1999 and April 2003 he worked as an infectious diseases specidist and medica
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micro-hiologist in xx, working primarily for xx at xx Hospital. Occasiondly he aso saw
patients at a private clinic.

He referred to the screening test which was used at xx (xx) during this time, known as a
flocculation-method test (sometimes referred to as the rapid loca screen method or the
leptogpirosis screening antibody test). That test sought to establish the presence of any
type of antibodies to proteins on the surface of any serovar (sirain) of Leptospira species.

He sad it was a“yes or no” test that answers the question * has the patient had a recent

infection with any strain of leptospiross’.

In contragt, a confirmatory test is a quantitative microscopic agglutination titre (MAT)
assay that will show how much antibody is present and the specific serovar (dtrain) of
leptospira. Dr Enormdly refers to this as the confirmatory leptospirosis antibody test.
Antibody tests for leptospirosis start to become positive severd days to several weeks
after the onset of symptoms, as it takes this long for the patient’s immune system to make
ggnificant quantities of antibodies againg the bacteria

Professor Gorman referred to this latter test (the confirmatory test) in dightly different

terms. He said that the drict criteriafor the diagnosis of leptospirosis are:

(& Isolaion of leptospiross from the clinical specimen; or

(b) A fourfold or greater risk in leptospird microscopic agglutination titre (MAT)
between acute and convalescent sera; or

(© A snglehigh antibody titre ? 800 in the MAT; plus

(d) Adinicaly compatibleillness

By Sunday 18 February 2001, Mr A fet so unwell that he saw Dr X at xx. The medica
centre he normally attended was closed. Mr A was advised to attend at the emergency
department of xx Hospitd immediately, which he did.

On ariva a hospitd, Mr A was admitted to the medical ward (Ward 25) under the care
of Dr H.



40.

41.

42.

43.

45.

46.

47.

12

Mr A presented with a history of feding generdly unwell, having had black vomit which
was assumed to be dtered blood (heematemess) with ongoing vomiting of anything he
tried to eat or drink.

At the time of Mr A’s admission to hospitd the main concerns were those of acute rend
falure (with kidney tests indicating severe impairment) and marked abnormadlities of his
liver function tests. Mr A was aso found to be dehydrated. He was admitted and treated
with vigorous intravenous fluid resuscitation and antibiotics for a presumed |eptospiross

infection.

On 19 February 2001 Dr D received the results of the tests which he had taken on 16
February 2001. The results were negative for leptogpirosis. On learning that Mr A wasin
hospitd, Dr D forwarded the results by facamile to the house surgeon at the hospitd that
same day. 19 February 2001. In his letter he pointed out that the leptospirosis titre (the
antibody titre) had not yet been done.

Dr H is a Fellow of the Royd Ausrdasan College of Physcians. She is a generd
physician and geriatrician employed by xx at xx Hospitd.

On 19 February 2001 Dr H saw Mr A while he was in hospitd. She examined him and
took a history.

Dr H told the Tribund that while the blood tests which Dr D had organised on 16
February and forwarded on 19 February had shown the negative leptospirosis screen, the
blood test which the hospital undertook on 18 February 2001 returned as positive and that
there was a subsequent positive on 3 March 2001 following further blood tests.

While in hospitd, Mr A aso had a range of cultures taken, besides blood, to identify

whether there was some other cause of hisillness or some other infective agent.

In terms of criteriafor clinica diagnosis of leptospiross, Dr H stated that either leptospira
(organism) in a clinica specimen must be demondrated and taken into consideraion
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aongsde the patient’s clinica picture, or a sero-converson of the antibody titreson MAT
testing must be shown.

Dr H sad tha in her view the demondration of an antigen in Mr A’s blood as at 18
February 2001 when the leptospira screen was pogtive confirmed her belief, given the
clinicad picture induding Mr A’s occupationa exposure (from working in a meatworks)
that Mr A was suffering from leptospirosis.

She added that while she had seen a number of patients who have possible leptospirosis
when they present with afebrile (fever) illness and possible occupationa exposure, she had
never seen a case like Mr A’s where she was more convinced that he had leptospirosis
given the clinicd picture (including where he worked) and the evidence of the antigen of
blood on the 18 February screen test.

Dr H explained that because the antibody titres showed the body’s response to the
infection and because it can take some time for a response to be mounted, it is not unusua
in the early stages of infection for the titres to be negative even though a leptospiross

screen may be positive, aswas the position in Mr A’s case.

Dr H stated that with Mr A’sclinica picture which included rend and hepatic damage, and
given his occupationd exposure, she had no dinica doubt that Mr A was suffering from

leptospirosis.

Accordingly, Dr H asked her hospitd team to complete ACC details for a clam of
occupation exposure causing leptospiross. Her house surgeon, Dr T, attended to this and
completed amedica certificate for Mr A to give to his employer, xx.

Dr H added that if she had any uncertainty or clinical doubts about her diagnoss of
leptospirosis she would not have had her house surgeon complete an ACC certificate at
thet time.
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In 2001 xx was an accredited employer under the ACC Partnership Programme.  xx
Group Limited (xx) were engaged by xx as its injury management services provider and

were organisng Mr A’ s accident compensation clam.

While Mr A was in hospita, Ms Adrienne Lopdell, a case manager for xx visted Mr A
there to ask him some questions about hisillness.

Dr H confirmed that xx was advised by her house surgeon, Dr T, in aletter of 23 February
2001 (the day of Mr A’s discharge) that blood results had confirmed Mr A had
leptospirosis. Thiswas areference to a positive leptospiross screen taken on 18 February
2001. The post script at the bottom of Dr T's letter noted “Titres for leptospiross are

awaited” .

Also on the day of Mr A’s discharge from hospitd, Dr D forwarded to xx Mr A’smedica
records regarding his consultations with Dr W and with himself on 13 and 16 February

2001 respectively.

Dr Ssevidence was that Mr A firgt attended him at the works clinic in November 1988
and between then and February 2001 he had attended on him on gpproximatdy 33

occasions for work-related matters. He said his relationship with Mr A was cordid.

On 28 February 2001 Mr A saw Dr S a the works and handed to him the patient’ s copy
of the hospital’s discharge summary, the haematology and biochemistry results, the other
laboratory results, the letter of 23 February 2001 from Dr T, and the ACC form which
had been signed by Dr T confirming the diagnods of Ieptospiross, dl of which Dr Sread.
Mr A’s evidence, which the Tribuna accepts, was that the principa purpose of his vist to
Dr Swas to give him the ACC cettificate. He said Dr Stold him he could not accept the
hospitd diagnosis and that he wanted to check the blood test results himsdf with the
laboratory.

Dr S sad he noted there was no leptospirosis result and said he told Mr A he would have
to check them. He telephoned the laboratory at MedLab at xx and was informed that the
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result of a screening test taken on 16 February was negative while one taken on 18

February was postive. He said, as herecaled it, he did thisin Mr A’ s presence.

Dr Ssad he then examined Mr A and checked his blood pressure and weighed him. He
decided that Mr A was not particularly well and that he would repesat the liver function
tests, rend function tests and leptospirosis titres. He said he explained to Mr A that he
would arrange a blood test for this purpose and gave him the gppropriate form to take to
one of the laboratories to have blood tests taken. He gave Mr A an gppointment to see
him again on 7 March by which time he said he expected to have the results.

Dr Stold the Tribund it was his view that Mr A had suffered aleptospirossillness but that
he needed to await the results of the titres for confirmation and asked MedLab to track
them down. He explained that the antibody tests are done to confirm leptospirosis and
thus identify the serovar (that is, the dtrain or type) of leptospirosis which may have an

occupationa association.

He said he explained to Mr A the need for confirmation and the consequences.

He sad he dso discussed with Mr A non-occupationd causes of leptospiross which
would need to be excluded such as from animals and household pets.

On 1 March 2001 Mr A consulted Dr D and told him of Dr Ssrefusa t accept the

diagnosis.

Mr A said he was not well enough to recommence work on 5 March and saw Dr Sat the
works on 7 March 2001. Mr A said Dr Stold him his results were “abnorma” and that
he had made some enquiries with the laboratory about them but thet he was waiting for
some further information from the laboratory and that until he heard from the laboratory he
could not accept the hospitd’ s diagnosis or the ACC certificate. Mr A said Dr Stold him
he thought tha he may have gdlsones or some other problem not concerning
leptospirosis; that he should not go back to work; and that he would send him to have an
ultrasound scan a xx. He advised Mr A to get an emergency benefit from WINZ to tide

him over until he returned to work.
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Dr Ss explanation d what occurred a this consultation does not differ in any sgnificant
way from Mr A’s. He said he had received the results from MedLab and that from the
haematology tests the liver function showed signs of a possible obstruction with damage
and a choledtatic variant of hepdtitis. He decided that because on the initid notes it was
shown that the pancreas was only partialy seen it would be worthwhile to repeat the
ultrasound to get a better picture of the pancreas and the liver. With regard to the resuts
of the further blood test taken on 3 March he said that the leptospiross screening tests

serology was shown as positive.

Dr Ssaid he advised Mr A he was not fit for work and explained to him that the pogtive
screening test by itself which he had on the papers was not sufficient for a diagnoss of
leptospiross for certification purposes. He explained that he had asked MedLab to refer
for titres; that MedLab sends off the blood samples to ESR Porirua; and that it could teke
aweek or two to get the results back. Dr Ssaid Mr A did not say anything or confront
him at that stage as to why he was carrying out or requesting that more assessment be
undertaken. He said he gauged that Mr A understood why he could not give him
certification. He added that he had not turned his mind to the fact that in the previous
documentation, which he had on file, Mr A’s certificate “not fit to work” had expired on 5
March but added that Mr A did not raise the matter with him. Dr S said Mr A did not tell
him at this corsultation he was seeing his GP, Dr D. He said he advised Mr A to return to

his next clinic on 12 March a which time he would have some results available.

Following this consultation, Mr A said he telephoned Ms Maevis Watson, an officer with
the Meatworkers Union (of which he was a member) in Auckland for help. He sad he
was mainly worried about his money Stuaion and did not think he should have to go to
WINZ.

On 12 March 2001 Mr A said he saw Dr S again who told him that the ultrasound scan
which he kad on 9 March 2001 had come back “clear” — there were no galstones. He
sad Dr Saso told him he was waiting for more blood test results and that Mr A could not
cam ACC because the hospital’s diagnosis had not been confirmed. Dr Ssaid he told
Mr A that he had received the titres back from ESR printed on 7 March 2001 which
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indicated there had been no rise in the titre and that he could therefore not confirm the

leptospirosis.

Mr A explained fedings of anxiety, frustration, distress and anger regarding Dr S srefusa
to accept the diagnosis of leptospiross.

Dr S said that when he told Mr A that he was recommending a further test be carried out
to give confirmation Mr A became angry with him and raised his voice chalenging why Dr
S was disagreeing with the diagnosis that he had from Dr D, Dr T and Dr H. Dr Ssad
that Mr A demanded in aforceful manner that he give him certification and that he became
very agitated and shouted, saying words to the effect, “Why are you doing this to me, |

deserve ACC payments, why aren’t you giving the go ahead for them” .

He said that Mr A’s demeanour caused him to be fearful as he was standing over him

waving his arms around and remondtrating with araised voice,

Dr Ssad he did his best to explain to him that he was not disagreeing with the diagnoss of
leptospirogs but that he was having trouble getting the diagnos's confirmed to enable him
to certify. He sad that after awhile Mr A cadmed down but remained agitated.

Dr S said he wrote down Dr D’s number and tried telephoning his rooms on three
occasions but his line was engaged. He said he regretted that he did not spesk to him that
day. Dr Sadded that reflecting now on the matter retrospectively, he dso regretted not
having dedt with the matter better and that after this incident he should have liaised with
other hedth professonds (incuding Mr A’s genera practitioner) and cdled a case
conference probably involving xx and works management to try and get a management

view on the management of the case.

Fallowing this consultation Dr S said he spoke briefly to Mr F, the works Hedth and
Safety manager enquiring if xx could provide any financid assstance to Mr A to giverdief
in the meantime until the titre results were claified. (Mr A said xx paid an advance of
$600).
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On returning to hissurgery in xx Dr S said he telephoned Ms Lopdell of xx telling her there
was “confusion” in the leptospiros's results with negative titres and that Mr A was angry
with him during the consultation.

The following day Mr A said he telephoned Ms Lopddl at xx who told him that his ACC
clam could not be accepted until she had heard from Dr S regarding the result of further
blood tests.

On the morning of 16 March 2001, before consulting again with Mr A, Dr Stelephoned
ESR and was informed that there had been a titre shift to 1600 for leptospiross pomona
In addition, the serovar showed an occupationa illness from cattle, sheep, and goats as
secondary host species.

At the conaultation Dr S said he reassured Mr A (who was anxious about the result) that
he had been able to confirm leptospirosis on the blood test that he had requested on 3
March 2001; and that as his (Mr A’s) liver function tests were improving and as he was
feding better, he might like to return to light alternative work. He said Mr A agreed and
that the dternative work would start on 18 March.

However, Mr A was not happy about this as he was il feding unwell. He said he did not
understand why Dr Swas so concerned about the blood tests because as far as he was
concerned the hospital had diagnosed him with leptospiross. Dr Ssigned a backdated
ACC certificate covering him for the period 12 February to 17 March 2001 (dthough, in
retrospect, Dr S could see there was a period of 11 days for which Mr A did not receive
money). The certificate stated that Mr A would be fit to return to work on 18 March
athough on light duties with review on 26 March.

The Tribund notes there is a difference between what Dr S said regarding Mr A feding
better and Mr A dating that he was il feding unwell. The Tribuna accepts that Mr A
was dill feding unwell.
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Consgent with this, Mr A telephoned Ms Lopdell at xx to relay his concerns and to state
that he was going back to his GP. Ms Lopdd | undertook to speek to Dr S, which she did,
and confirmed later that day to Mr A that his ACC clam could now be accepted.

Mr A said that during this particular period he had been under significant financia pressure
despite the $600 which xx had paid him in advance as it wes not enough for him and the
members of his family on which to survive. As aresult, he and his partner had to send

some of their children to live dsewhere with other family members.

On 18 March 2001 Mr A returned to work on light duties working outside.

However, on 21 March 2001 Mr A saw Dr Sa few days ahead of a pre-arranged
gppointment. He reported that he felt so tired there were occasions when he had to lie

down and have a deep during working hours.

Dr Squestioned Mr A about his diet and undertook an examinaion which included his
abdomen, liver, spleen and both kidneys and took his weight and blood pressure. He
suggested a repest of the blood tests (haematology and biochemistry) to look at the liver
function tests and rend function.

Mr A said Dr Srefused his request to go off work on the basis that when he had been off
work with leptospiross the company had not been able to make contact with him. Mr A
said Dr Stold him he must continue working and could do light duties outsde.

Dr Ssad that when Mr A requested home leave, he indicated to Mr A that because he
was on light duties he may be better to stay a the works because Dr S had learned that
the company had endeavoured to contact him a home without success. He said he
recaived that information from the company suggesting that Mr A was mdingering. Dr S
told the Tribund that this was not the case as there had been trouble with Mr A’s phone.
He added that Mr A agreed to continue aternative outside work.

The Tribund notes there is a difference in Mr A’s and Dr S's account regarding the issue

of home leave. Where thereis conflict here, the Tribuna prefers the evidence of Mr A.
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On 26 March 2001 Mr A saw Dr Sagain as he was due for the ACC review and
recertification. By thistime Dr S had received the results of the blood tests which showed

congderable improvement.

Mr A said Dr Stold him he had to keep doing outside work while Dr S said he suggested
that Mr A continue with outside work and he would review him again on 2 April. Dr S
completed another ACC certificate that he was to continue aternative work until review on
2 April.

On 2 April 2001 Mr A saw Dr Sagan due to feding unwel dthough coping with light
duties. Dr S examined him again. They had a discusson about a “return to work
programme’. Mr A said Dr Stold him he had to return to his norma work “ingde’ as
soon as possible. Mr A sad he started to get the feding dl xx and Dr Swereinterested in
was getting him back to full time and not his hedth. He sad this “stressed [him] out”
because he did not know how he would be able to do full time work fedling like he was.

Dr S sad that a this consultetion Mr A seemed to be coping reasonably well with
dternative work and agreed with his suggestion that he try light work up on the daughter
board.

Dr Ssad he would review Mr A on 11 April and gave him an ACC certificate to carry
him through to that date.

On 11 April 2001 Mr A sad his fedings of tiredness and headaches were gill present
when he saw Dr Sagain. Dr Sput Mr A on two days light duties and certified that he

should return to his norma full time work on 17 April.

Mr A sad it was obvious to him that Dr Swas refusing to accept what he was tdling him
about how unwel he was and how tired he was feding dl thetime. He said he wasfeding
angry with Dr Swho he found difficult to trust and thet dl Dr S seemed to care about was
the company and not Mr A or his hedth.
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Dr S'sverson of what occurred at this consultation is at some variance with Mr A’s. Dr S
said he suggested that Mr A could return to norma work with which Mr A agreed. The
Tribunal accepts Mr A’s evidence that he communicated his fedings of unwelnessto Dr S.

Dr S completed an ACC form certifying return to norma dutieson 17 April. Dr Ssaid Mr
A mentioned that he had missed out compensation for two days (11 and 12 April 2001)
for which Dr S covered him. Dr S said no further reviews needed to be arranged.

Dr Sdid not have any further consultations with Mr A over the ensuing 4%2 months.

Mr A described his state of hedlth between the period 17 April and 16 September 2001.
He returned to full time work on 17 April 2001. In the ensuing weeks until the off season
in June/duly he said he managed to work some days but had to take anumber of days off
or go home early as he il fdt very tired and was ill getting headaches. It reached the
point where he was feding exhausted even before he left home each morning to go to

work.

He again consulted Ms Watson of the Union who accompanied him to a mesting with xx
management towards the end of May 2001. The meeting discussed how unwell Mr A was
and how it was affecting hiswork. He was put off work and given some holiday pay.

When Mr A returned to work after the off-season in June/July 2001, he had to deep about
11 or 12 hours at night, was short of bresth and occasonaly had a sore back. He
became fearful of what was causing his unwellness and concerned about what this would
mean for him and his family financidly. He was receiving a reduced income and was not
well enough to do overtime. He was struggling to pay the mortgage and put food on the
table.

Ms B confirmed Mr A’sfrudtration and, at times, anger, regarding Dr S's refusdl to accept
the hospitd diagnosis of leptospirosis in late February 2001. She aso confirmed Mr A’s
physicd symptoms of fatigue following his return to work in late April 2001. She further
confirmed the financid pressures their family were under and the stress which this caused.
She dated that as aresult, she had to continue working until two weeks prior to her having
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her and Mr A’s baby (born 8 September 2001) and that she had to return to work three
weeks &fter the birth due to their precarious financid Situation. Ms B dso confirmed that,
prior to Mr A contracting leptospiross, he was energetic, sporty, spent time with the
children and assisted with household and domestic chores. Following his illness he was not
able to do any of those things.

In late August 2001 Mr A vomited a dark brown blood which looked like ingtant coffee
after only two handles of beer.

Mr A said when he saw Dr Son 3 September 2001, he explained that before he got
leptospirosis he could drink afew beers now and again but since he had been sick he was
only ever able to manage a couple of drinks otherwise he would fed “awful”. At that
consultation he said he aso mentioned to Dr Sthat he had no energy and was feding
"awful" mogt of the time and that he had fdt like thet ever snce he had contracted
leptospirosis. He said Dr S examined him and did sometests. He could not find anything
wrong with him but mentioned something to him called helicobacter.

Dr Ssad Mr A did not tdl him of ongoing fatigue. He prescribed synermox (penicillin)
which he sad was just in case there was further leptospirosis developing. He said he
explained thisto Mr A and the need for further blood tests in order to check out whether
he had a omach infection (helicobacter pylori).

Dr Sdated that Mr A’s symptoms at this consultation appeared to have little, if any,
connection with leptospiross. He said his presumptive diagnoss at this consultation was
helicobacter gadtritis as this appeared to be a recurrence of symptoms from when Mr A
was in hogpital (in February) with haematemes's, when investigations were requested but
not implemented. Dr Sissued Mr A with aMinor Claims Certificate for aternative outside
work with areview on 7 September 2001.

On 7 September 2001 when reviewing Mr A, Dr Stold him that his blood test results
were normd dthough his blood pressure was high; that he thought he might have
helicobacter (which he described as something like an ulcer); and that he was waiting for
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the test results to confirm this. He said he would sign an ACC cettificate for one day of
light duties but that from 10 September Mr A would be fit to go back to work.

Mr A sad he returned to work the following week and sruggled on dthough he fet
exhaugted, amost as bad as he had felt with the leptospirosis.

The next consultation was on 17 September 2001. Dr Ssaid he had received the blood
tests confirming antibodies to helicobacter pylori. He said he explained these results to Mr
A and explained the trestment which was helicosec for which he gave him a prescription.
He said he suggested to Mr A that if there were no improvement then areferrd to hisown
GP for endoscopy would be the next step. He continued Mr A on dternative work for
one week (on full compensation) and suggested a further consultation follow up in two
weeks.

Mr A’sverson of events differs from Dr Ss. Mr A said that when he saw Dr St this
consultation he asked Dr Swhy he was dways so exhausted and had no energy and that
Dr Shad replied that gpart from the helicobacter he did not think there was anything dse
wrong with him. Mr A said he asked Dr Sif the helicobacter had anything to do with the
leptospirosis to which he said Dr Sreplied it had nothing to do with it. He said Dr Stold
him he must keep working, saying he could do light duties; and that if he felt no better at
the follow-up appointment in two weeks' time then he would be referred for further tests,
through his GP, Dr D.

Dr S dated he was not aware of the extent of Mr A’s difficulties with working or of his
fatigue. He added that he gave Mr A light duties because he had had a severe degree of
leptospiross and fdt sorry for him; and that the requirement with anyone with a medical
complaint who could not do full duties would be that they had to leave the work Ste
atogether and were not offered aternative work. Dr S said he decided to offer Mr A light
duties outsde which involved mainly sweeping around the amenities block. He said Mr A
did not indicate to him that he was finding this just as hard as norma work. Dr S said that
as Mr A was on full pay doing only light duties, this was consdered one of the “plush

dternative work jobs on Ste’.
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Following this consultation, Mr A said he fdt very angry as he beieved Dr Swastreating
him asif he were not telling the truth about how exhausted he fdt. Again, he contacted Ms
Watson at the Union about his concerns, who undertook to take up the matter with xx,
and suggested they both see Dr D for his opinion.

The following day, 18 September 2001, Ms Watson accompanied Mr A to see Dr D. At
this consultation Mr A complained how he congtantly felt tired and exhausted and had
been like that since he had contracted leptospiross in February. He described low back
pain and said that he had been having recurring headaches that could last severa hours.
He dso complained of occasiond dizziness and muscle pain. Dr D took blood and urine
samples. After congderation of al of Mr A’s symptoms, Dr D made a provisond
diagnosis of Chronic Fatigue Syndrome.

Dr D explained to the Tribund that as Mr A had complained he had suffered from those
symptoms since he had had leptospiross which was more than sx months earlier, and
there being no other explanation for them gpparent to him on examination, he believed the
chronic fatigue semmed from the leptospirosis and was therefore a work-related iliness.
As a consequence he filled out an ACC form certifying that Mr A would be unable to

resume any duties for work for 14 days.

Dr D sad he believed Mr A needed complete rest for at least two weeksif he were going
to be given a chance to recover properly. He remembered both Mr A and Ms Watson
expressing their concerns about Dr S's approach to Mr A’sillness. He recadled Mr A
mentioning Dr S thought he had an ulcer and had prescribed him some medication for it but
Dr D did not find anything in Mr A’s account or during his examination of him which
indicated he had an ulcer.

Mr A returned to xx that day to hand in Dr D’s ACC certificate but Dr Swas not

avalable,

Hesaw Dr Sthe following day, 19 September 2001, with a Union representative (he
believed it was a Mr Peter Thompson as he was the Union Site delegate) and handed to Dr
S Dr D's ACC cetificate. He told Dr S what Dr D had sad regarding the ulcer
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medication Dr S had given him and that Dr D had diagnosed him with Chronic Fatigue

Syndrome.

Mr A said Dr Sdeclined to accept Dr D’s ACC certificate saying he did not agree with
the opinion that Mr A had Chronic Fatigue Syndrome and that as far as he was concerned
al that was wrong with Mr A was the helicobacter/ ulcer which had nothing to do with
leptospirosis, and added that his opinion always overrode that of a general practitioner.

Mr A sad Dr S gated he was “cancelling” Dr D’s ACC certificate. Mr A chalenged this
and said he would be asking the Union to intervene. He said Dr S asked him if he was
threstening him to which Mr A said he replied “No, I'm tdling you”. He sad that Dr S
then said that Mr A would never be able to prove hisillness was leptospiross related and
that “For dl we know you were bitten by arat”. Mr A said he started to get angry with Dr
S a which point Dr Scdled Mr F into the room. Mr A said Dr S then told him he could
go off work on sick leave for a week but after that he had to keep working and said he

would organise dternative work for him.

Dr Sgave a varying account of what occurred at this consultation. He sad that Mr A
attended with a Union representative, Mr Marsh.  He said they indsted on seeing him
without an appointment and that both men went into his smdl consulting room and
immediately closed the door behind them. Dr Ssaid he found the stance of both men and
the way they stared a him intimidating. Where they stood blocked his exit and he fdt
insecure, trapped and threatened in a Smilar way to a previous experience he had at the
gte (with someone else). He activated the panic button for assstance. Mr F, who was

working with him at the time, immediately opened the door and stood in the doorway.

Dr Ssad Mr A then told him of Dr D’s diagnosis, which differed from his and of Dr D’s
opinion of the prescription which Dr S had given which Dr D considered excessive in view

of the absence of ulcer symptoms.

Dr Ssad he was surprised at these statements because he had had no communication
from Dr D and was not aware that Mr A had seen him up until then. He said he was

further surprised at this dternative diagnods of further Ieptospirosis as the recent blood
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tests had not supported this. He said there was no mention of chronic fatigue and he did
not recall saying “what | say goes round here’. He said that the reference to “brown réts’
was the example he used at shed meetings talking about non-occupationa causes.

Dr Ssaid that Mr A and Mr Marsh continued to hold their position in the room and in the
end he decided to hagtily cancel the non-insurance medica certificate and issue Mr A with
a medicd certificate for the first week off work for helicobacter gadtritis. Dr Ssaid he
regretted cancelling the certificate but it occurred under extreme pressure and was not
intended to expunge the ACC certificate issued by Dr D. He added that Dr D’s certificate
was never presented to him. Dr Ssaid that at that stage he was rattled and had difficulty
working for about three quarters of an hour later. He said he did not contact Mr A’s
genera practitioner, Dr D, dthough on reflection he should have liaised with him a that
time but he was dtill trying to get his composure together at the end of this consultation.

When cross-examined about this Mr A said he had an angry session with Dr Sonce. He
sad he raised his voice but never swore and was not physicd; put forward his concerns
and “that was it”. He thought this was more than likey a the consultation on 19
September. However, he said that he did not just walk into Dr S's office but had to make
an gppointment to see him through Mr F.

The Tribund finds that Dr Sdid say to Mr A & this consultation thet his opinion aways
overrode that of a genera practitioner and did made the comment about the rat in the way
Mr A described.

Following this consultation, Mr A gave Ms Watson authority to act for him from then on.
He described his fedlings of anger towards Dr S and believed something needed to be
done about the way he was treating him.

Dr S sad that following this “confrontation” he discussed with Mr F his intention to

withdraw from dl further consultations with Mr A.

Mr A was put on light aternative work outsde at xx from 3 to 17 September 2001 on full
pay and then went off work for gpproximately one month as certified by Dr D.
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Mr A said he was feding very unwdl (“terrible’) and thet Dr S's attitude towards him had
mede him fed worse. When he was off work he said he had no money coming in & dl
and was not recelving any ACC compensation because Dr Shad “cancdled” Dr D's
certificate.

As Dr Shad declined to accept Dr D's ACC certificate, Mr A said Ms Watson told him
she would try and have Mr A assessed by a specidist asthis appeared to be the only way
he was going to be able to get ACC due to Dr Ssattitude. Ms Watson made contact
with Ms Lopddl of xx.

It is the Tribund’s view, on the evidence before it, that it was Ms Watson's efforts which
caused Ms Lopdell to arrange a consultation with Dr E

Dr E sad he recaved a facamile from Ms Lopddl informing him that xx needed his
assstance to determine whether Mr A was entitled to ACC; to determine the cause of his
symptoms at that time; and to determine if he could return to dternative work that had
apparently been offered to him. Ms Lopdell’s facsmile reported that Mr A’s unwelness
a that time had been diagnosed by Dr D as arelgpse from the leptospiross but that Dr S

had said there were other causes.

On 11 October 2001 Dr E assessed Mr A at xx Hospitd. Hetook afull history from Mr
A, examined him and reviewed his medicd records. Dr E formed the view that Mr A had
amog certainly had leptospirossin February 2001 as he had been working at the freezing
works a xx and therefore was in the high risk category of occupations in terms of the
likelihood of contracting it. He dso had the classc symptoms and complications, and
sero-conversion by Medlab Centra Laboratories lepto screening tests.

Dr Ereached his view that Mr A most likely had leptospiross in February 2001 without
knowledge about the antibody tests sent to the ESR on 3 March 2001 or their results
which had shown a definite pogtive result for leptospira interrogans var. pomona

showing afourfold increase in titres.
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Dr Esad it was not until 19 March 2004 (when he was preparing his brief of evidence for
this hearing) that he became aware of this when he saw the results within a faxed copy of
Dr S'sfileonMr A.

Dr E said he had hitherto only been aware of two negative confirmatory (titre) test results
(16 and 18 February 2001). He added that if he had known about this definite positive
result at the time he assessed Mr A in October 2001, he would not have needed to have
required him to have had another leptospiras antibody test later on in that week. The only
reason he asked him to have the further test was because he understood the diagnosis of
leptospiross that had been made in February 2001 was uncertain. He was of the view
that if the further test (which he arranged) was positive this would support the February
2001 diagnoss.

Dr E sad as it transpired the further test he sought was negetive.  Although he had
requested full antibody testing the sample was only tested using a rapid loca screen
method. However, he was of the view that this negative result did not rule out
leptogpiross eight months earlier as the levels might have waned in the intervening period.
In any event, despite not knowing at the time of his October 2001 consultations with Mr A
about the podtive ESR confirmatory test, on the information before him and his
examination and assessment of Mr A he diagnosed him as having had probable
leptospirosis in February 2001.

Dr Efurther concluded that since discharge from hospitd in February 2001, Mr A had had
classc symptoms of Chronic Fatigue Syndrome. Dr E explained this syndrome does not
have a definitive laboratory diagnoss but is sad to exis when the following criteria are

present:

(& Fdiguethat isunexplained, perdstent or relapsing for six months or more and that is
of new or definite onset, not the result of ongoing exertion, not subgtantialy
dleviated by rest and results in subgtantia reduction in previous levels of
occupationd, educational, socid or persond achievements, and

(b)  Four or more particular concurrent symptoms that had been persistent for six
months or more and did not predate the fatigue.
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Of the symptoms Mr E outlined, Mr A had the fatigue criteria (in (8)) and at least three of
the concurrent symptom criteria (in (b)). Mr E sad that leptospiross is one of the most

common precipitants of Chronic Fatigue Syndrome.

Dr E concluded that he did not think Mr A’s symptoms were dl in his head or that there
was any evidence of depresson. Nor was there any evidence from his history,
examination findings or blood tests that he Fed any other serious disease other than his
blood pressure being dightly high. Accordingly, he formed the view that Mr A’s Chronic
Fatigue Syndrome was a complication of the leptospirosis he had contracted earlier in the
year. He concluded that the naturd history of Mr A’s symptoms were that they would
eventualy go away athough there was no cure. There was, however, aneed for Mr A to
carefully baance his physcd activity so0 that he maintained some regular exercise but he
did not overdo it. His view was that if Mr A could stay at work then that would be very
good but believed that he might not be able to work a full day or undertake heavy duties.
He explained that when people have Chronic Fatigue Syndrome there is a natura tendency
to withdraw from work and physicad and socid activities because patients find those
activities very tiring and uncomfortable. This is problemétic in that the patients then lose
their self-esteem, their physical fitness deteriorates further, their socid network gets smdler
and they tend to decline. Therefore the recommendations are that they should do some
work and some physcd activity and some socid activity so that life continues without
spirdling into a downhill depressve and withdrawn stuation. However, if they try to do
too much then it can be uncomfortable and “wipe them out” for severd days. It is
therefore neither too much nor too little but is a difficult balance. This was the advice he

gaveto Mr A.

Dr Eprepared a written report the same day, 11 Cctober 2001, which he sent to Ms
Lopdel of xx with copiesto Dr D, Dr Sand Mr A. In hisreport, it was readily apparent
that Dr E was making the probable diagnosis of leptospirosisin February 2001 while being
unaware of the confirmatory antibody test sent to ESR on 3 March 2001.

On 24 October 2001 Dr Swroteto Dr E regarding the latter's report. Dr Ssletter
included some further information relating to the result of a helicobacter pylori antibody
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test Dr S had done on 7 September 2001 and which had come back positive. Dr S stated
in his letter that it was apparent that the symptoms, clinica findings, and laboratory results
(regarding the hdicobacter) had not been disclosed by Mr A during his consultation with
Dr E Inthe Tribund’s view the letter was an implied criticism of Mr A paticulaly in light
of the fact that Dr S letter did not disclose to Dr E the postive confirmatory test for
leptospiro pomona from ESR on 3 March 2001, of which Dr Swas aware and of which,

obvioudy, Dr E was unaware.

With regard to helicobacter pylori, Dr E explained it is a bacterium which lives harmlesdy
in the somach of 20% of New Zedanders. In a minority of cases it causes inflammeation
which can lead to a ssomach or duodend ulcer. |f someone is vomiting blood or showing
other symptoms of a somach ulcer it isimportant to test for it and treet it. Dr E Stated that
helicobacter pylori would not have been the cause of Mr A’s chronic fatigue symptoms
and has no reationship to the leptospirosis. He had never read nor heard of helicobacter
pylori causng or contributing to the fatigue symptoms. He said that if the bacterium hed
caused a stomach or duodend ulcer and there was anaemia or bleeding then that might
cause fatigue but Mr A had no symptoms or blood test evidence of anaemia or bleeding. It
may have contributed however to the vomiting of blood that Mr A had when he firgt
presented to hospital in February 2001 with the leptospiross and it may also have
contributed to the vomiting of blood he had in Sptember 2001 after he had the two
handles of beer.

Dr E sad that neither he nor Dr H thought to test for helicobacter pylori and that Dr S had
done well to have tested for it. Dr Ethought that while it was right to have trested Mr A
for helicobacter pylori that did not detract in any way from Mr A’s leptospirosis or the
diagnosis of Chronic Fatigue Syndrome. He added that there were many reasons why Mr
A could have vomited blood when he was first admitted to hospital in February 2001 with
leptospiross. One reason was that he was acutely and severdly ill with rend falure and
that it is quite common in such patients for there to be blood from the somach lining dueto
shock. As Dr H had pointed out in her evidence, Mr A had been vomiting and when one
vomits for atime the stomach can tear and can leak blood. Another reason was that Mr A

had had some voltaren in the days leading up to his admission to hospital. A further reason
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was that Mr A had had doxycycline which, as an antibictic, can have the sde effect of
causing gadric irritation which would have caused some bleeding.  Accordingly, when Mr
A presented to hospital vomiting blood in February 2001 the helicobacter pylori was one

of five possible reasons which could have caused it.

On 15 October 2001, Mr A received aletter from MsLopdell of xx informing him thet Dr
E had confirmed that he gppeared to be suffering from Chronic Fatigue Syndrome which
appeared to be a consequence of the leptospirosis illness he had suffered in February
2001.

He was informed that Dr E had strongly recommended that he continue anorma active life
which might take some time to resolve but it incdluded staying at work and gradudly
improving his fitness levels. Ms Lopddl referred to preparing a recovery plan which was
to be managed and monitored by the occupationa nurse at the works in consultation with
Dr S The letter went on to State that copies of the programme would be sent to Dr D;
and if the symptoms had not resolved by the end of January 2002 it was recommended
that he be referred back to Dr E for further assessment.

With regard to the medica certificates from Dr D ceatifying him as being unfit from 18
September 2001, Ms Lopdell advised that Dr S had recommended dternative work which
was made available with the assstance of Mr F. Her letter concluded that any time that
Mr A had not attended work he would not be financidly compensated as there was

dternative work available for him at al times.

Mr A said he was angry and upset when he received this letter. He felt desperate because
of the financial Situation he was in and that it became so bad he had to arrange aloan from
his bank to see him through.

On 17 October 2001 Mr A saw Dr D who had also received a copy of Ms Lopddl’s
|etter.

Dr D sad in evidence that having read Ms Lopdell’ s letter he made some notes at the end
of it recording his view of the possible ethical problem associated with Dr S supervisng Mr
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A’s recovery plan. He queried in his own mind whether it was gppropriate that Dr S
should be doing so because he was a paid employee of xx, Mr A’semployer. He agreed
with Dr E diagnoss of Chronic Fatigue Syndrome (he having made the same diagnosis
himsdf when he saw Mr A on 18 September 2001). Dr D dso referred to the medica

certificate which he had given Mr A that day for two weeks off work because if he had not
done s0 he believed there would have been no attempt to resolve matters. By that he
meant that the appropriate treatment for Mr A was for him to have a complete rest for at
least two weeks and thet if he did not have that then he would not have a proper chance to
recover. That was aclinica decison. He aso noted that he thought it seemed unfair that
Mr A would not be compensated for any time he had off work because of hisillness.

Mr A sad it was around thistime of 17 October 2001 that the bank started chasing him to
commence paying back the loan. He said he fdt “stressed out” and wondered what he
was going to do about it.

On 18 October 2001 he saw the occupational nurse a the works who discussed putting
together a return to work programme involving some physotherapy a the gymnasum at
XX. The occupational nurse made a follow-up appointment for early November 2001

when the work plan could be discussed again.

On 22 October 2001 Mr A returned to work. Dueto Dr E diagnosis he was able to start

receiving compensation for the reduced hours he was working.

On 29 October 2001 Ms L of xx wrote to Mr A advisng him that his entittement to
income compensation had been approved by ACC and would be paid through xx's
payroll in the norma manner. He was advised of his entittements for short term
compensation covering the period 19 February 2001 to 18 March 2001 and long term
compensation covering the period from 19 March 2001. He was advised that to be
eigible for income compensation xx required a medicd certificate from his doctor which
covered the period for payment and indicated his work capacity.

Mr A said he had never received any ACC for dl of the days he had off work a the
reduced hours he worked between 17 April and 22 October 2001 either because Dr S
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had never dgned an ACC cetificate covering him for those days (17 April to 16
September 2001) or because he “cancelled” Dr D's ACC certificate of 18 September
2001.

Mr A sated that right from the time when he returned to work on 22 October 2001 it was
obviousto him that Dr S xx and xx were doing al they could to get him back to full time
work. He said he attended alot of meetingswith Dr S or the occupationa nurse and other
XX management to discuss his return to work plan. He found those meetings intimidating
and dways fdt that what he had to say was not taken serioudy.

On 29 October and 22 November 2001 he consulted Dr D. Dr D sad the consultetions
centred mainly around reviewing Mr A and discussing the return to work plan which the
occupationa nurse was developing. The plan was to increase Mr A’s hours gradudly so
that eventudly he would be fit enough to return to norma full time work. Dr D aso spoke
to the occupationa nurse during this period.

Mr A sad that throughout November and December he il felt very tired most of the time
but managed to work four hours aday. Towards the end of December 2001 there was
some tak of increasing his hours to five hours a day which he thought he could probably
manage but fdt anxious that he might suffer ardgpse.

On 20 December 2001 Mr A saw Dr D again. Dr D said that Mr A presented looking
tired at that consultation. He agreed with Mr A that if his hours were increased too quickly
then there was a possbility he might have a relapse but suggested that the hours be

increased to five per day and he would review the Stuation in amonth’stime.

Dr D said that his experience of Chronic Fatigue Syndrome was that too rapid an increase
in work could lead to a disgppointing result and further increase the frustration and anxiety
of the patient which could eventualy lead to mild depression. He discussed this with both

Mr A and the occupationa nurse.

Mr A sad that by the end of January 2002 he was till unwell and took a couple of days
off work during January as he ft so exhausted.
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On 30 January 2002 Mr A saw Dr D again. On that occasion, Dr D completed an ACC
medica cetificate for Mr A authorisng him to work for four hours per day for the
following 91 days. At that consultation, Mr A told Dr D he would be seeing Dr E that
evening. Dr D did not see or speak to Mr A again after that consultation as he was
retiring. Thereafter, Mr A continued to consult the xx Medica Centre and either saw

locum doctors or Dr W who is dill his generd practitioner.

That evening, 30 January 2002, Mr A saw Dr E That consultation was at the request of
Ms L of xx who sought a further review of Mr A’s condition and any suggestions for his
ongoing management. Dr Esaid that Mr A remained much the same from his earlier
consultation with him in October 2001. Dr Ewroteto MsL the following day noting that
the mogt likely diagnoss was acute leptospiross with consequentid Chronic Fatigue

Syndrome.

In February 2002 xx sent Mr A to see Dr G in xx for afurther assessmen.

By the end of April 2002 Mr A’s hours were increased to 4.5 a day four days a week.
He was 4till complaining to his GP of tiredness and headaches. Mr A continued to consult
his GP throughout 2002 who advised him that she had been kept informed of his return to

work progress.

Mr A dated that as his hours gradualy increased he felt increasingly exhausted with good
days and bad days and was barely able to cope with working four hours a day. He
described fedings of fear, frustration and stress as, prior to contracting leptospiross, he
had been a very fit and energetic person. He was aso afrad of losng his employment at

xX if he could not return to his normd full time duties.

As time moved on he said he thought more and more aout how Dr Shad not been
supportive of him when he first contracted leptospirosis and al the problems he had had,
induding financid ones.

In September 2002 he said xx sent him to be assessed by a clinical psychologist who in
November and December 2002 put him through a rehabilitation programme which helped
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him to learn to relax but he could il not shake off his anger about the attitude of Dr S and
xx who he said had not been supportive.

On 30 January 2003 Dr Ehad a further and last consultation with Mr A. Mr A was
accompanied by Ms Watson of the Union.

Mr A told Dr E he was ill tired, particularly when he undertook physical work and had
little energy. He dso told him of hs worry and stress, particularly over work and his
family’s financid gtuation. He described his need for excessve deep while Hill feding
tired, feding lightheaded and having back pain.

Dr E (who at tha time was ill not aware of the confirmatory ESR antibody tests of
March 2001) reported to Mr A’s GP (with copies to Ms L and Mr A) that he 4ill
believed Mr A had suffered leptospiross infection in February 2001 complicated
subsequently by Chronic Fatigue Syndrome. He could find no evidence that Mr A had
any other medicd illness. He told Mr A and Ms Watson & this consultation thet it could

take Mr A anywhere between two and Six years to recover from hisillness.

Dr Etold the Tribund that a review published in the Medicd Journd of Audrdiain 2002
reported that only 36% of patients had fully recovered by five years and many others had
only made a partid recovery by thet time. The review aso reported that if a person il
had Chronic Featigue Syndrome after five years there was a 63% chance that the person
would improve over the subsequent three years. He concluded that dthough many people
improve or recover over the first five years, there are some patients who continue to have

symptoms for much longer.

It would appear from Professor Gorman’s evidence that he undertook a clinical review of
Mr A in June 2003 on behdf of xx. The review was conducted as atrainee clinicd review
with Dr G. As a commissioned agent for xx, Professor Gorman said that a conventiona

doctor/patient relationship was not established between himself and Mr A.

Dr Walls was cdled as an expert by the CAC. For the past 13 years Dr Walls has
practised full time in the specidty of occupational medicine. For 40% of his time the
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Occupationa Safety and Hedlth services (OSH) of the Department of Labour employ him
as a departmenta medical practitioner. He holds an appointment as honorary clinica

lecturer at the Centre for Public Health Research at Massey University. The baance of his
time is spent consulting with patients or companies on occupationa hedth and safety
issues. Included in this time is a regular dinica atachment in New South Wales. His
industrially based practice in occupationad medicine has included working for the primary
duminium amdting indugtry, the food industry, the sted manufacturing industry and for
timber processing and logging companies.

Dr Walls made some generd observations. He stated that leptospirosis is recognised as
New Zedand' s most common occupationaly acquired infectious disease. He added that
meat processing workers have proportiondly the highest rates of the disease and that those

workers are in the “high risk” category of occupations in terms of contracting the disease.

He said that the xx works is one of the few plantsin New Zedand to experiment with and
ingal engineering solutions to control exposure and would be consdered one of the better
peformersinthisarea, and that Dr S, in his view, would have played some part in that.

He explained that early intervention with antibiotics dramaticaly improves the symptoms
and aborts the progression of the disease. However, he said it is aso well recognised that
such early trestment can prevent the development of antibody titres which show the body’s
response to the leptospiros infection. It is not unusud in his experience that the titres take
some time to come through as podtive as it can take time for the body to build up its
response. The diagnosis of leptospiross therefore relies on proven or possible exposure,
appropriate symptoms and response to such therapy and, idedlly, antibody response.

With regard to ACC's requirements, he understood that acceptance of cover for
leptospirosis/occupational  diseases was proof of the dissase on the “baance of

probabilities’.

It was Dr Walls opinion that the “ occupational physician’s primary responsibility is
always to the patient; in occupational medicine, an employee’ ; and that while the

occupationd physician’s dinica responghility is for work-related conditions, the
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occupationd physician will negotiate with the family or the nominated tregting doctor (the
genera practitioner) of the employee to ensure that factors are not overlooked or
unredistic demands made on the patient or to ensure that the generd practitioner is aware

of the treetment and aware of features of any return to work programme.

Dr Walls sated that occupationa physicians are often consulted about non work-related
conditions. He said that the treatment and management of these are the provenance of the
family or treating doctor who is usudly the generd practitioner.  Treatment, provided it
was suggested by the occupationd physician, should dways be communicated (preferably
before commencing treatment) to the family doctor and with their gpprova.

It was Dr Wadls opinion that when dedling with non- clinical issues such as work-related
non-trestment issues, the occupationd physcian must dways exercise the highest
standards of evidence based medicine, medical commonsense and compassion. Where
the occupationa doctor was acting to determine causation only (that is, no trestment role
was intended) dl parties to the arrangement must be informed.

Dr Wdlls pointed out that mistrust of the occupationa doctor by employees is inherent in
this branch of medicine and that it is best addressed by clear communication copied to al
parties, by solutions backed with evidence, by maintaining the patient’s long-term well-
being as being paramount, and by being prepared to acknowledge when diagnoses or
suggested policies prove incorrect.

Dr Wals sad it was extremey important when the occupational physician was solely
involved in determining causation that he/she explained this and its potentia consegquences.

With regard to return to work programmes, Dr Walls said the occupationa physician
should (d) ensure that medicd communications between the providers is faultless; (b)
ensure al parties are clear about the occupationa physician’s view on suitable duties; (c)
ensure that where the occupationa physician hasinfluence dl parties fulfil their parts of the
return to work duties so that modified duties are provided as aredity (Dr Walls added that
the default pogition was to preserve the recuperating employee from risk so that where, as

an example, there is a falure to provide modified duties on the part of the employer, an
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occupationa physician would certify the employee is unfit for work on the gppropriate
sckness or ACC form); (d) personally oversee and supervise the employee’ s abilities to
cope with those duties by observing them working in the role; and (e) if necessary confront
the employee with the occupational physician’s view that the employee could do more and

offer some evidence or reasoning as to how that conclusion was arrived a.

Where the nominated treeting doctor and the occupationa physician cannot agree on
appropriate interventions and duties or where the doctor/patient relationship has broken
down the occupationa physician should withdraw from direct involvement and use a
colleague to oversee the disputed aspects of the programme.

In Dr Wadlls view, Dr Ssrefusd to accept the hospital diagnosis was inexplicable and
intentionaly or unintentiondly resulted in temporary benefit for his employer, xx and/or

their insurer, at Mr A’s expense.

In this regard, in Dr Wadls opinion, Dr S fel beow the standards expected of an
experienced doctor practising as in industrid medica officer and holding clinics in an “at
rsk” indudtry.

With regard to particular 2(a) and (b) of the charge, Dr Walls stated that whether a person

received cover for ACC was alega issue and not amedica one.

He said it was the role of the treating doctor to determine the diagnosis and appropriate
tretment, as Dr H did. The occupational physicians add to the role by consdering
causation, that is, whether the disease was occupationally acquired, in order to focus on

preventive measures,

In Dr Walls' view, it was not best practice or even common practice to not accept or not
certify that Mr A was suffering from probable leptospird infection in the period from 28
February 2001 through to 16 March 2001.

Dr Wadls sad that Dr S should have lent his support to Mr A to ensure he received
whatever satutory entitlements were available to him given the hospital diagnos's, based as
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it was on a posgitive leptospiros screen as a 18 February 2001, the clinical picture (which
included severe rend and hepatic damage), and Mr A’s occupational exposure. Dr S
should have been recommending to xx during the above period as early as 28 February
2001 that cover be accepted.

If Dr Shad any concerns about clarifying the diagnosis then he should have mentioned
those and provided timelines for such clarification when discussing the diagnosis and ACC
clam certification with xx.

Dr Walls said he would have expected a doctor in Dr Ss position, holding dlinics a a
meset processing works, to be familiar with the symptoms and signs of Ieptospirosis disease
and to encourage xx to accept cover on ACC's behdf. Even if he beieved there were
sgnificant concerns about the exact circumstances of causation, in his view Dr Sshould
have recommended that the diagnosis be accepted, even on a provisona basis, so that Mr
A’s cam could be processed and he could sart receiving compensation and/or

entitlements as soon as possible.

Dr Wals added that it was not an uncommon Situation for a diagnosis to be changed or for
causation to be decided as nonrwork related once more information became available.
His understanding of the process was that ACC would then either write off the moneys
they had paid or some swap would go on with the employer againgt leave without pay,
sck leave, holiday leave and other entitlements.

With regard to particular 2(c) of the charge Dr Walls said that he did not necessarily
believe that the delays, confrontation, and “stress” which Mr A said he suffered as a result
of the climate of confrontation which developed in the period between 28 February and 16
March 2001 delayed or hindered Mr A’s recovery. However, Dr Walls was confident
that Mr A would not have been as able to ded with those problems competently while he
was in the sate which he maintained he was in (as did his patner Ms B) and that the
delays, confrontation and “stress” would have made the fedings of fatigue and the like
more intolerable; that is, those factors would not necessarily have delayed recovery but are

likely to have made the symptoms seem more severe.
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With regard to particular 3 of the charge, Dr Walls referred to the consultations which Mr
A had with Dr Son 3, 7 and 17 September 2001.

In Dr Walls opinion, it would have been expected practice a each of those consultations
for Dr Sto have consdered the reported symptoms of fatigue as being a not unreasonable
consequence of a severe infection which had led to acute rend falure that is, a
consequence of the leptospirosis.

While it was not unreasonable for Dr S to have considered other causes of ongoing fatigue,
such as helicobacter, one would expect some compelling evidence if the diagnoss of

leptospird infection were to be rejected.

While accepting that it was necessary to investigate a patient history of coffee ground
vomitus, Dr Walls opinion was that by not investigating further or acting on the patient’s
reports of ongoing tiredness and low energy levels and not appearing to have considered
or appreciated whether or not there might be a link between those symptoms and the
leptospiross Mr A had suffered in February, Dr Sdid not meet accepted standards of
practice.

Dr Walls gated that chronic fatigue was a well recognised complication of the leptospiros
infection and he would have expected an experienced doctor like Dr S holding dinicsin
an“at risk” industry to have recognised or at least considered those symptoms as being an
after-effect of the patient’s leptospird infection Sx months earlier.

Dr Walls referred to Mr A’s evidence regarding the consultation he had with Dr Son 19
September 2001. In that consultation Mr A had presented Dr S with the ACC certificate
which Dr D had sgned the day before certifying him as suffering from chronic fatigue
syndrome post leptospiross and unfit for work for the following 14 days. Dr Shad
“cancelled” the certificate.

In Dr WAlS opinion Dr S should have sought permisson from Mr A to contact Dr D to
discuss the reasons why he disputed his diagnosis. He said that if it were found that Dr S
did not contact Dr D then it was Dr Wdlls bdief it was unwise and unacceptable for Dr S
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not to have done so particularly in circumstances where he would have, or ought to have,
been well aware of the implications for his patient of him not having accepted and/or
overridden Dr D’s diagnosis and ACC certificate. Dr Walls said that Dr Ssprimary
obligation was to his patient, Mr A, and he should have been motivated by the need to
resolve the matter of the disputed diagnoss as expeditioudy as possible.

Further, if Mr A’s evidence was accepted that it was Ms W, the Union representative,
who arranged for xx to have Mr A referred to a specialist Or B and if Dr Stook no
action, thenin Dr Walls opinion that was shortsighted and unacceptable. The Tribund has
accepted Mr A’s evidence in this regard.

Given the confirmation by Dr E of Dr D’s diagnosis of chronic fatigue as an after effect of
the leptospirogs, it was Dr Wals view that in dl the circumstances Dr S should have
issued Mr A with the gppropriate ACC certification to have enabled him to dam
compensation for the reduced hours and time off work he had in the period from 17 April
to 16 September 2001 and in the period from then to 22 October 2001.

With regad to paticular 4, Dr Wadls outlined the Guidelines On Ethics And
Professional Conduct For Occupational Physicians of the Audrdasan Faculty of
Occupationa Medicine (the Guideines).

The Guidelines contain a statement in Section 1 that doctors working in occupationa hedlth

may face some ethica issues that are uncommon in other Stuations. Those ethicd issues:

“...often relate to potential conflicts because of the involvement of third
parties. At different times occupational physicians have responsibilities to
individual patients under their care, workers in a particular workplace,
employers, the general public and specific responsibilities under legidation.
Responsibilities to these parties may conflict. Problems are most likely to arise
if these potential conflicts are not recognised; particularly if one party is not
awar e that the occupational physician has other responsibilities.” .

That passage needs to be read in the context of the opening statement in Section 1 under

“ General principles’ which commences.
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“In many ways the ethics of occupational medical practice are exactly the
same as those for doctors in other forms of practice, but doctors working in
occupational health may face some additional ethical issues that are
uncommon in other situations.”

“Non maeficence’ is defined in the Guiddines under “ General principles’ as:

“... the doctrine of not doing harm. In occupational medicine this is
complicated by having multiple clients (workers, patients and employers) who
all claimthe right not to be harmed. The relative merit of competing claimsis
often the subject of ethical debate” .

“Bendficence’ isdefined as

“ ... doing good. This is more than the opposite of non maleficence, it is a
positive action to do good. There is of course a danger that beneficence may
conflict with autonomy. Taken to extreme, beneficence becomes
patronisation.”

“Judtice” under this section is referred to as follows:

“ Justice should temper all considerations. Thisis very much the issue in many
workplace situations.”

In a question from the CAC Counsdl, Dr Walls agreed that these principles were generdly
applicable to medicine across the board.

Section 7 of the Guiddines relates to “workers compensation and rehabilitation”. This
section states:

“Workers compensation schemes often have structures available specifically
to support injured workers to return to work. Occupational physicians have
an important role in these structures. While respecting the wishes of their
patient, occupation physicians should provide information about capability of
the patient, suitable duties and restrictions to rehabilitation co-ordination and
management and encourage their patients to co-operative with rehabilitation
processes.”

Section 6 of the Guiddines relates to “relationships with others’. Section 6.1 dedls with
“other doctors’ and states:
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“ Occupational physicians may need to discuss the working conditions of an
employee with that person’ s treating doctor.”

The Guiddlines gate & the end of Section 1 under “Generd principles’ that:

“When in doubt, occupational physicians should discuss the issues with senior
medical colleagues and/or obtain advice from professional bodies such as
medical indemnity associations, the relevant medical registration board,
medical professional associations, impaired doctors groups or equal
employment opportunity bodies.”

Dr Wadls expressed the view that on the basis of the information which he had reviewed in
relaion to this case, Dr Sfdl short of the standards with respect to maeficence (on 28
February 2001 by not accepting the hospita diagnosis when Mr A presented him with a
copy of the hospitd’s ACC certificate dated 23 February 2001, and not making a
presumptive diagnoss in the period immediatdy after) and justice (not accepting the
hospital diagnogis and certifying gppropriatdy, at least until some more solid reasons for
doubt in relaion to the vaidity of the diagnods existed).

Dr Wadls further gtated that in his opinion Dr Sfell short of acceptable standards and
breached the principle of maeficence by refusing to accept that Mr A’s chronic maaise
and fatigue were an dfter effect of the leptospirossin refusing to issue him with the relevant
ACC certification to engble him to clam compensation and entitlements to cover him for
the period from 17 April 2001 through to 16 September 2001 (and from 16 September
2001 through to 22 October 2001 if that were the case). He dated that if Mr A’s
evidence as to the sgnificant stress and financia hardship he suffered in those periods was
accepted, then it must be said that Dr Ss conduct certainly did not promote Mr A’s
wellbeing and probably “harmed” Mr A. He added that in his opinion it is perhaps the
justice factor where occupational doctors must provide patients with the benefit of doubt
(with respect to certification and compensation issues) rather than providing the employer
or insurer with such benefit a the patient’ s expense.

In Dr WAlls view Dr S's conduct was consstent with him having provided his employer,
xx and/or xx, with such benefit a Mr A’s expense.
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With regard to the return to work programme, Dr Walls said there appeared to have been
defidts in communication with Mr A’s general practitioner, Dr D. If it were accepted that
Dr Sdid not contact Dr D to discuss his views about Mr A’s fitness to return to work in
the period mid September/mid October 2001 then, in Dr Walls' opinion, Dr Sfel short of
the standards expected of a practitioner practisng as amedica officer in an “a rik”
indudtry.

Dr Wdls gaed that maintaining trust in such professond rdationships can be difficult and
is dependent on the persondities of dl parties, the work and political environment at large,

and the experience of dl partiesin the particular work environmernt.

Dr Walls commented that he had not seen any evidence that Dr S consulted with senior
colleagues or sought advice as to the diagnostic issues in February/March 2001 or as to
the contentious return to work programme in or around September/October 2001. Dr
Wials dated that if that were the case then, in his opinion, Dr Sfdl below the sandards
expected of adoctor practisng as an industrial medical Officer.

The Tribund dso heard from Dr Kevin Morris.

Dr Morrisis a corporate medica adviser to ACC and has been since 1992. Hiswork for
ACC includes giving advice to clams gaff on applications for cover for occupationa
diseases and infections. He holds a Diploma in Occupational Medicine (among other
qudifications) and is a Fellow of the Royd New Zedand College of Generd Practitioners.

Dr Morris stated that the standard of proof for all ACC decisions in respect of cover isthe
“baance of probabilities’.

Under the relevant legidation regarding Mr A’s situation, for ACC to have given cover for
an occupationd disease it needed to be satisfied on the “baance of probabilities’ firgt that
there was a disease or infection present and, secondly, that the disease or infection was

occupationaly acquired/work-related.
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This standard of proof did not require conclusive proof of a disease or infection and/or

whether or not it was occupationdly acquired.

Dr Morris stated that xx would have been * sdf managing” xx employees ACC clams and
would have been making the decision as to whether or not cover should be accepted in
any given case. Decisons in respect of cover were decisons xx was making on ACC's
behdf. When making those decisons xx was required to comply with the relevant
provisons of the Accident Insurance Act 1998 and therefore would or should have been

well aware of the requirements for acceptance of cover and the relevant standard of proof.

In relation to whether or not, on the balance of probabilities, there was a disease present,
Dr Morris stated that on the basis of the evidence on behdf of the CAC (that is, the fact of
Dr D’sprovisond diagnosis on 16 February 2001, the severe kidney and liver impairment
around the time of Mr A’s admission to hospitd, Mr A’s occupationa exposure, and the
positive leptospiross screening test on 18 February 2001) he (Dr Morris) would have
been satisfied on the balance of probabilities that Mr A had a diagnosis of leptospirogsin
February 2001.

The second consderation for Dr Morris was whether this disease had been the result of

and/or caused by an occupational exposure.

Dr Morris referred to section 33 of the Accident Insurance Act 1998 which sats out the

criteriafor an occupationa disease.

In summary, section 33 required that (a) a person performed an employment task that had
a paticular property or characteristic; or worked in an environment that had a particular
property or characteristic that caused or contributed to the disease; (b) that the particular
employment task or employment environment was not found to any materid extent in the
non-employment activity or environment of the patient; (c) and that the risk of suffering
from that disease was sgnificantly greater for persons who performed that employment
task or worked in that employment environment than persons who did not perform that
employment task or work in that employment environment.
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It was necessary for dl of (a), (b) and () to be satisfied in order to conclude that a disease

was an occupationally related one.

Taking into account that Mr A worked in a meet processing plant on the daughter floor in
the stunning area hanging up carcasses which was high in potentia exposure; that he was
doing the type of work which put him a ggnificantly greaster risk of contracting
leptospiross than persons who do not do that type of work; that a the time that Mr A
contracted leptospiross he had stated to his employer that he had not been around animals
at home and that there was no other evidence that he was at risk of catching leptospirosis
in his nonwork environment, Dr Morris would have concluded on the balance of

probabilitiesthat Mr A had leptospiross and that it was occupationally acquired.

This would have meant that as soon as Dr Morris had been given the ACC certificate
completed by the hospital on 23 February 2001, he would have advised ACC claims staff
that ACC cover should be given and Mr A’s ACC certificate would then have been
processed. In the event that the ESR confirmatory leptospiross antibody test (MAT
testing) later faled to confirm the diagnoss, then cover could and would have been
revoked et that time.

Dr McBride was cdled as an expert by Dr S He is a senior lecturer in occupationd
medicine a the University of Otago and is departmental medical practitioner to the Otago
regona office of the Occupationd Safety and Hedth Service of the Depatment of
Labour.

In 1993 Dr McBride became a member of the Faculty of Occupationd Medicine of the
Royd College of Physicians of London and in 2000 graduated with a PhD in occupational
medicine from the Univeraty of Birmingham. He has post-graduate certification in gpplied

gatistics and forensc medicine.

Dr McBride confirmed that he was Dr S's academic course leader during the time that Dr
S was enrolled in the post graduate Diplomain Industria Hedth at the University of Otago
during the year 2000. That course taught the basc competencies required of trainee
occupationd physicians by the Austrdasian Faculty of Occupational Medicine.
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Dr McBride said that Dr Swas a diligent student graduating from the course with a credit
pass and that he noted during the teaching sessons that Dr S had considerable practical

experience in occupationd medicine.

With regard to the firgt particular of the charge, Dr McBride was of the view that Dr Swas
correct in his clinica actions. Having received an ACC certificate from xx Hospital Dr S
was following the guidelines for diagnosing occupationdly related leptospiross (thet is the
ESR ones) and that in doing so he was not refusing to accept the diagnosis but required
further informeation.

Dr McBride referred to the ACC processes where revocation can take place some time
after the clam has been made and the client can be left without cover for the period of
incgpacity and that was why one had to be very careful with work-related cases and
gather the maximum amount of informetion.

Dr McBride referred to the fact that Ieptospiross is a notifiable disease both to the
Medica Officer of Health and to the OSH Service of the Department of Labour, of which

he sad Dr S was aware.

With regard to the second particular (part (a)) of the charge, Dr McBride said that the
standard of evidence required as aclinica level of proof will vary according to the context
even within the meaning of the ACC legidation. In his view the baance was adequately
shifted in an occupationa case of leptospirasis by knowledge of the source of the infection,
in particular the strain of the organiam.

With regard to the second particular (part (b)) of the charge, Dr McBride Stated it was
appropriate to defer the decison to certify leptospiross until further information was to
hand and that Dr Sdid not have the titre results until 16 March 2001. In hisview it would
have been wrong for Dr Sto certify Mr A as suffering from occupationd illness until the

criteriawere satisfied.

With regard to the second particular (part (c)) of the charge, regarding the climate of
confrontation, Dr McBride said the role of an occupationa physcian unfortunately does
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contribute to a climate of confrontation especialy when a certification process is involved.
He added that what contributed to Mr A’s stress was that he was recelving contrary
messages from his medicd advisers.

With regard to the third particular of the charge, regarding the chronic fatigue syndrome,
Dr McBride stated that the investigations ingtigated by Dr S regarding the coffee ground
vomitus were logical, gppropriate and judtified.

Smilaly, when Dr Ssaw Mr A again on 17 September it was appropriate to instigate
trestment for helicobacter pylori and that giving Mr A light duties and telling him he would
be referred to Dr D if symptoms perssted was logica and appropriate. Dr McBride
added that in most cases, patients seemed to do better if they stay at work. He referred to
Dr D’'s ACC certificate of 18 September certifying Mr A for two weeks off work due to
chronic fatigue syndrome. Dr McBride stated that while he agreed with the diagnodis he
did not agree with the recommended trestment and that in his experience the best form of
management was to keep the person in work but ensure that fatigue is minimised by
modifying the duties.

With regard to the fourth particular, Dr McBride stated that the Diploma of Indugtrid
Hedth completed by Dr S had a module covering ethics.

Dr McBride said that bioethics experts recognise that occupationa health practice can, by
its nature, be confrontational. This is due to the nature of the decisons which must be
made, not al of which may benefit the individud. In his experience, the dinica example
mogt likely to give rise to grievance is the very circumstance under condderation in this

casg, that is, the certification of incapacity.

Dr McBride gtated that in these cases “the certifying practitioner is not in a doctor- patient
relationship, but in a doctor-client reaionship”. He sad the two roles should not
necessarily be mutudly exclusve but, in the latter case, especidly if a third party is
involved, the doctor must remain srictly imparti. He said the balance in impartidity can
be shifted by the professond role of the practitioner. If a generd practitioner, then that
person is more likely to be an advocate for the patient and less likely to consder the
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implications for the employer. If an occupationd physcian, then agmilar shift in favour of
the employer may be perceived, whether it isred or not. The occupationd physician is
more likely to consder his’her responsbility to the employer.

Dr McBride sad that appropriate and open communication is a very important feature and
referred to Dr S's explanation to Mr A as to why he was embarking on further tests (titre
tests) and the reasons why he could not certify the condition. Dr McBride said he could
a0 picture that this explanation may not have readily been accepted by Mr A epecidly in
the circumstances where he had received, in effect for him, confirmation of the diagnosis
from other practitioners. Dr McBride sad that a Stuaion in which the occupationa
physcian is paticularly likely to face conflict because of percelved bias is when, because
of technicd expertise, traning, but most of dl knowledge of the work place, the
occupationa physician disagrees with the diagnosis or suggested management of another

doctor.

In Dr McBride s opinion, both those instances had happened in the present case. He said
Dr Swas smply using the correct toal, that is, the ESR criterig, but that this did not help
his relationship with Mr A who began to view Dr Sasa“company” man. He sad this
naturaly frustrated Mr A and because of the [aboratory delays may have begun to embitter
him. The dday in recelving the laboratory results was not Dr Ss fault and, for those
reasons, he did not believe that Dr S wasin breach of the ethicd guidelines.

Dr McBride said the second set of problems began to occur because of a difference of
opinion between Dr Sand Dr D. Dr Swas aware that the best form of rehabilitation for
chronic fatigue syndrome, whatever the cause, was to try and stay at work. He added that
as the rdationship with Mr A had obvioudy deteriorated by that stage Dr S would have
been much better ether to have handed the case over or to request the sSituation be
reviewed by way of a case conference. However, he did not believe that he was in breach

of the ethical guiddinesfor not doing so.

Dr McBride made some general observations about the case.
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One was tha the ACC process is often a frustrating one for the claimant due to severa

factors, the main one being a delay in acceptance, or otherwise, of a claim which may be
due to various reasons including conflicting opinions from medicd practitioners, the need
for further referrd, or the requirement for further tests. He said those factors were
especidly important in work-related clams. Another mgjor factor to which he had already
referred was the likelihood of withdrawa of cover if the diagnoss wasin error.

Dr McBride observed that Dr S was not the only person involved with Mr A’scase. He
said that Mr A’s supervisors, line manager, hedlth and safety manager, case manager and
generd practitioner al had respongbilities to help manage the case. He added that better

communication between those parties would have helped to avoid some of the conflict.

In cross-examination, Ms McDondd put it to Dr McBride that there were some passages
in Dr McBride s written brief of evidence that were “grikingly smilar” to the passages in
Professor Gorman’s brief of evidence. Dr McBride stated he had received a copy of
Professor Gorman'’s brief of evidence after he started to prepare his own brief and before
he had completed it.

In answer to a questions from Ms McDonad, Dr McBride accepted that certification of
leptospiross does occur on the basis of the ACC “baance of probabilities’ criteria. He
confirmed that nobody was disputing the ACC test is the balance of probabilities.

Ms McDondd referred Dr McBride to the teaching materid which was provided to Dr S
when he undertook the post graduate Diploma in Industrial Hedlth. Dr McBride agreed
that there was nothing in those course materids which required that a“definitive’ diagnoss
was required before certification could be made.

Dr McBride further agreed that al cases need to be dedt with on a case by case basis
looking a the entire circumstances athough ane must aso take a globd view of one€'s

practice in order to have consistency when making diagnostic decisions.
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Dr McBride agreed in cross-examination that based on the fact that there are only eight
serovars of leptospiross occurring in New Zedland, and that only two of them would not
arise a the xx plant, it was very likdly that the leptospiross came from the plant. (Dr S

smilarly agreed, during cross-examination.)

Dr McBride dso agreed with Ms McDondd that he might have made a different diagnosis
from Dr S under the circumstances, bearing in mind the kind of work that Mr A was
doing, where he was working on the daughter floor, the fact that he had been asked and
confirmed that there were not any obvious exposure risks in terms of his domegtic stuation
and that there was an exceedingly smal chance tha he could have contracted the
leptospirosis anywhere else other than his place of work. Most of the strains were carried

by the stock with which he was working.

With regard to the issue of Chronic Fatigue Syndrome, Dr McBride said that in hs
experience it was not an uncommon complaint; and that with a patient like Mr A who had
had severe leptospirosis in February and later presented with severe fatigue that might well

indeed be a possible reason for the fatigue.

In answer to a question by Ms McDondd, Dr McBride said thet if he were presented with
a patient such as Mr A who was complaining that he “had no energy” on 3 September
2001, given Mr A’s history, that would be something which he would certainly want to

explore.

Dr McBride said that the helicobacter did not rule out chronic fatigue which could have
been connected to the leptospirosis.

Dr McBride confirmed that the Guiddines, which were produced by Dr McBride at the
hearing, were part of the course materid for the ethics module of the Diploma of Indugtrid
Hedth a Otago Univerdty which Dr S undertook and was given.
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Dr McBride was asked a number of questions by members of the Tribund regarding the
differences, as he saw them, between the doctor/patient relationship and the doctor/client
relaionship.

He said that the doctor/client relationship was clearly when someone was not atending the
person as their persona medica physician but on behaf of a third party who required
information in order to make a decison on something which would have an impact on the

client.

When asked by a member of the Tribund whether a different times doctors in
occupationd medicine might be acting in dl three cgpacities, that is, monitoring, treating
and certifying, Dr McBride replied that could indeed be the case. In occupationa
medicine practice a person might attend for a consultation in the workplace and the doctor
may have to take dl those matters into consideration. Dr McBride said that the Guiddines
were clear that when the doctor was having a private consultation with the individud, the
individua would be given advice that was going to be best for that person in the long term
regarding hedth and work without regard to the employer.

Dr McBride agreed that he would not expect a patient such as Mr A to understand the
niceties of which role the doctor was in when consulting with him.

Dr McBride was questioned by another member of the Tribuna as to how the patient
would know when the doctor dipped from one role into the other. Dr McBride said that
in some cases it would be clear to the patient what is occurring but in other cases the
doctor would have to make it clear to the patient the role in which the doctor was acting.
He said it would depend how the consultation evolved and the way in which the “patient”
or “client” reacted but thet it was something that they were trained to recognise and ded
with appropriately so that the patient was not disadvantaged and that it was nearly dways
the patient that the doctor was dedling with, in fact.
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Dr McBride was asked by a member of the Tribuna how the doctor’s obligations differed
when the doctor's role changed from doctor/patient relationship to doctor/client
relaionship, that is when the “patient” became the “client”. Dr McBride replied that the
doctor had to make sure that the patient had the opportunity to pursue aternative courses
or understood what was going to happen and could take aternative actions to the action
that the doctor proposed or the way that the doctor said that the case should be managed.

When asked whether the doctor had a continuing obligation when the “patient” became the
“client” to make the client aware of that, Dr McBride replied that it was difficult to
generdise but that was quite likely to be the case and the doctor “should continue to
support the client as a patient”.

When asked whether he taught any advanced communication skills in his study
programme, Dr McBride said that he does as part of the programme but it is Smply giving
people guiddines and pointing them towards what may be best practice. He confirmed
that Dr S had participated in the module on communication skills degling with both the ora

and the written communications.

Professor Gorman was called as an expert by Dr S. He has a persond professiona chair
in medicine a the Universty of Auckland; is director of admissons for medicine and the
head of occupationd medicine for the Universty of Auckland. He is the Censor in Chief
for the Faculty of Occupationd Medicine (AFOM) in the Royd Audrdadan College of
Physcians (RACP). Professor Gorman has been in speciaist occupational medicine
practice since 1984. Among his degrees he holds a Doctor of Philosophy in Medicine and
isaFdlow of RACP in occupationa medicine.

Professor Gorman agreed that in terms of the generd medicd ethicd requirements to do
no harm, do good, and to be fair and just, those were requirements with which he would
expect dl doctorsto be familiar.
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In answer to a question from a member of the Tribuna, Professor Gorman agreed that a
adl times Dr S with regard to Mr A, had assumed both the role of the treating doctor and
the nonttreating doctor. Further, he did not endorse the fact that Mr A was not cognisant
of the shifting roles. He added that in his opinion the dudity had been reasonably well
exercised by Dr S but poorly communicated.

In answer to a further question by a member of the Tribund that there may aso have been
alack of communication or understanding by Dr S of Mr A’s position and what that meant
to him, Professor Gorman replied that one of the observations he had aready made was
that reading the various transcripts he found it hard to understand “how this went so sour
s0 fagt” and that he made the presumptive satement that “there had to be ill will or ill
feding to explain this disntegration of collegidity”. Professor Gorman added “this story
[did] not make senseto [him]”.

Professor Gorman said he endorsed Dr Ss gpproach to certification diagnosss in this
context and Dr S was correct in advisng Mr A that he could not provide ACC
certification of a diagnoss of leptospiross until it was confirmed by the titre results on 16
March 2001. If Dr Shad done so beforehand Professor Gorman would have considered
this premature and bad practice.

As dated above, in June 2003 Professor Gorman undertook a clinica review of Mr A on
behdf of xx in circumstances such that a conventiond doctor/patient relationship was not
edtablished. Mr A attended with Ms B and both impressed as accurate historians.

Professor Gorman had no reason to consider Mr A’s history to be suggestive of either a
fictitious disorder or of malingering. He concluded that it was dmost certain that Mr A’s
infection was acquired at work and that his ongoing madaise and fatigue were probably the
result of the infection. There was a reasonable causal chain from the work-related disease

to the current disability.

Professor Gorman said he agreed entirely with Dr S’ srationale for his delaying completing
and forwarding an ACC certificate a tha time. He added that when medical certification
has natifiable and compensable outcomes, there is an increased need for diagnostic rigour
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and that not only was ACC involved but also OSH as leptospirosisis anatifiable disease.

However, in the Tribund’ s view, thisis ascientific rationae, and not aclinica one

Professor Gorman said he thought it wrong for Dr Sto be portrayed as the company
doctor who, because of pedantic diagnogtic testing regimes, had improperly stood in the
way of Mr A’srights to receive compensation at an earlier stage.

Professor Gorman referred to the alegation that Dr S falled to recognise the ACC
requirement as to the “baance of probabilities’ test. Professor Gorman said thisdlegation
confused the role of medica practitioner as certifier and that of the ACC which is entirely
responsible for determining entitiement. He said the standards by which the ACC acts to
decide cover should not be extrapolated to medica decision-meaking as the latter must
often conform to very different sandards. He said these latter standards were not
regulated by ACC. In this setting, Professor Gorman stated he would not have certified a
diagnosis of leptospiross until he had a confirming test, aswas sought by Dr S. He added
that he could understand that in many clinical Stuations a balance of probakilities would
suffice but that this was not the case for this particular Stuation because of the occupationd

and OSH consequences.

Professor Gorman stated that the premise that a doctor should provide ACC certification
on the bass of a “balance of probabilities” was in his opinion nonsengcd unless the
baance was defined in the context. It was his opinion that the baance of probabilities
should be very much greater in the context of formaly receiving an occupationd diagnosis.
He asserted that any “baance of probabilities’ defined by the ACC must be primarily
actuaria and does not by itsdf condtitute any clear bassfor ethica medica practice.

With regard to the suggestion of haematemes's, Professor Gorman consdered that the
diagnosis of suspected peptic ulceration was appropriate given the history obtained. He
consdered that the range of investigationswhich Dr S ordered was a reasonabl e response.

Professor Gorman referred to the Guiddines on ethics and professonad conduct for
occupationd physcians. He gated that Dr S had a number of different roles. One was as

a company doctor providing occupationa medicine advice to xx. In that role Dr S
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operated as the commissioned agent for a third party. A second role was as a medica
practitioner acting on behdf of the ACC. Agan, in this context, he operated as a
commissioned agent of athird party. The third role was as a tregting medica practitioner,
that is he had a therapeutic interaction with an individud. In these circumstances,
Professor Gorman said Dr S had a prime responsibility to the patient. While there was no
ethica reason why Dr S could not offer primary hedthcare to employees of xx it should be
made overt to al parties that a consultation in this context invokes a doctor/patient
relationship.

Professor Gorman said that when Dr S sees an individud on behdf of athird party, the
respongbilities associated with thergpeutic relationships dter. He gave as an example that
ethicdly and legdly a medicd practitioner cannot tacitly or overtly condone a diagnogs to
ACC if the doctor believesit to bein error.

Professor Gorman said that where Dr S sees patients as a practitioner of occupationa
medicine working for xx, his obligation is again to a third party and not to the individud.
However, he added, the nature of these latter two interactions should be explicitly stated at

the time of consultation.

Professor Gorman stated that any suggestion that another medica practitioner overturning
a generd practitioner’s diagnoss or medicd certificate is committing an unsafe act is
untenable for a number of reasons. He said that diagnoses are not fact but an andyssof
facts and classicd medicine is presented as a ligt of dternative explanations in order of
decreasing frequency. Thisis known as the differentia diagnosis and, as facts change, the
diagnosis may change.

Professor Gorman referred to the hierarchica practice of medicine where some may have
expertise and higher training than others and are therefore less likely to make a diagnostic

error.

With regard to Dr Walls' evidence, Professor Gorman stated that while Dr Walls was an
experienced occupationd physician and a vaued colleague he strongly disagreed with

some of his comments.
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He said that Dr Walls evidence was based on two fundamenta assumptions. The firgt
was tha the doctor/patient relationship dways has primacy and the second is that a
diagnodis can be made genericdly at a presumptive levd of likdihood. He agreed with Dr
Wals citicism of Dr S's communications with Mr A. However, he said smilar criticiam
could be made of the other medica practitioners involved and that the Stuationin Mr A’s
case gppeared to have been adversarial and not collegial, dmost from the outset.

Professor Gorman said that the viewpoint that the doctor/client interactions are invariably
doctor/patient interactions and that the doctor’s first obligation is dways to the patient is
wrong. He sad the role of the occupationa physician in particular is various and may
change during a single mesting, interview and/or consultation. He said that he discussed
thisissue a a recent Board of Censors meeting a which he discussed thisissue in generic
terms. He said that the Board agreed with his perception of a conflict between the ethica
guidelines and any presumption of an invariable doctor/patient primacy. He sad that the
opinions expressed by Dr Walls in this context are not those of his professiona college.

Professor Gorman aso disagreed strongly with Dr Wals criticism of Dr Sin that a
diagnogs of leptospiross was dinicaly obvious and hence both trestment exhibition and
certification were judtifiadble. He said there was no doubt that a definitive diagnosis of this
infection could not be made until the ESR titre results were received.

Summary of the Casefor the CAC

295.

296.

With regard to particular 1, the alegation was that on 28 February 2001 Dr Srefused to
accept the diagnosis of leptospirosis made at xx Hospital during the in-patient stay of Mr A
in the period from 18 February 2001 through to 25 February 2001.

With regard to particular 2 of which there were three sub-parts, the CAC dleged that
during the period 28 February 2001 through to 15 March 2001 Dr Sfailed to recognise
that the ACC requirement for acceptance of cover was on the “baance of probabilities’

and that for the purposes of the Accident Insurance Act 1998 (which applied in Mr A’s
situation) the test did not require absolute proof of an occupationaly acquired iliness. Dr S
should have made a presumptive diagnoss of leptospirosis and not refused to provide Mr
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A with the certification to enable him to claim compensation from ACC in the periods from
28 February 2001 to 5 March 2001 (which was the period covered by the ACC
certificate completed a xx Hospita on 23 February 2001) and that in the period from 6
March 2001 through to 16 March 2001 when Mr A remained off work with and/or
recovering from leptospiross. The CAC aleged further that Dr S's actions in this regard
contributed to a climate of confrontation with Mr A, which resulted in unnecessary
hardship and stress and may have been prgjudicid to his recovery.

The third dlegation was that despite other medica practitioners, that is Dr D and Dr E,
having formed the view (on 19 September 2001 and 11 October 2001 respectively) that
Mr A’s chronic madase and fatigue in the period from 15 April 2001 through to 16
September 2001 were due to the after-effects of leptospiross, Dr S did not provide Mr A
with the rdevant ACC certification (back-dated) to cover him for that period, thereby
resulting in mgjor sress and financid hardship for Mr A.

Counsd for the CAC submitted that the fourth alegation was sdf explanatory. It was
dleged that the fundamentd principles of non-maleficence, beneficence, and justice, as st
out in the Guidelines on Ethics and Professona Misconduct for Occupationd Physicians of
the Audrdian Faculty of Occupationad Medicine, are generd principles and/or do not
differ from the fundamenta principles which gpply to dl doctorsin al forms of practice.

Summary of the Casefor Dr S

Genera

299.

300.

In support of Dr S's defence of the charge, Mr James tendered in evidence a number of
character references which he submitted provided a powerful and compelling picture of an
honest, competent practitioner of high integrity and that they portrayed a conscientious
practitioner of exemplary professond standards of behaviour and conduct. In reeching its

findings and conclusion, the Tribuna took these references into account.

Mr James pointed to some of the pieces of evidence and directly chalenged Mr A’s
credibility. In particular, he referred to the consultations of 3, 7 and 17 September 2001
and submitted that there was conflict on the topic of lethargy and chronic maaise. He
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submitted that discrepancies in the evidence indicated that either Mr A was not an accurate
historian or dternatively was somewnhat “gilding thelily”. The Tribuna does not agree with

thissubmisson. It found Mr A to be a credible witness.

Mr James submitted that Dr S was not a person who would take an unjustified or
improper stance merely on principle such that a worker would be deprived of hisrights or
be ddayed in receiving his compensation; nor was he a person who would ignore
complaints, symptoms, and a clinica picture and embark on an exploration of helicobacter
when another condition was there to be diagnosed; and nor was he a person who would

davishly protect the employer’ sinterests regardless of how thiswould affect the worker.

He submitted that Dr Sdid dl that was properly required of him. He referred to the
experts who had given evidence and suggested that there might well be “two schools of
thought in this vexed area of certification, baance of probabilities and role of the
occupationd medicine practitioner”. The Tribuna does not accept that there are “two
schoals of thought” in the way submitted. What this submission overlooks is that one has
to take into account the redity of the Stuation regarding the doctor/patient relationship.

Mr James denied that Dr S contributed or caused a climate of confrontation and submitted
that to place Dr S's conduct in this category was to accord blame which was not justified.
The Tribunal does not accept that submission and finds to the contrary, thet is, Dr Sdid
contribute to a climate of confrontation.

With regard to Dr S's concession that it would have been prudent to make arrangements
for a case conference, Mr James submitted that this was not a specific particular of the
charge but a concession which showed a frank acknowledgement by Dr Sthet in the
circumstances he could have done better. He submitted that such a concesson was
indicative of indght and a willingness to acknowledge shortcomings with an open
acceptance on the part of Dr Sthat he can learn from the experience.

With regard to the period between 15 April and 16 September 2001, Mr James
emphasised that Dr S had rot seen Mr A over the previous 4% months; that he had
gppropriately investigated the haematemesi's, and that apart from being informed by Mr A
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(on 3 September 2001) he had no energy there was no indication a that consultation or
the ones which followed, according to Dr S of longstanding maaise or chronic fatigue
symptoms. The Tribund finds differently regarding this evidence.

With regard to the consultation of 19 September 2001, Mr James submitted that by its
very naure the confrontationa climate occasioned by the “unexpected and threatening
vigt” was hardly conducive to a proper professona review of matters and did not
condtitute a failure to accept the condition of chronic maaise and fatigue being due to the
after effects of leptospirogs.

He submitted that in order to keep the matter in perspective Mr A’s own generd
practitioner and other practitioners involved in the trestment of Mr A subsequent to the 19
September 2001 consultation could well have taken steps with regard to ACC.

Mr James submitted that Dr S acted in good faith throughout and should be judged & the
level of a generd practitioner with a diplomain occupationa medicine with an interest and

experience in the generd occupationa medicinefidd.

He submitted that with regard to the evidence that Dr S's communication with Mr A and

other professional/case workers was inadequate, this was not particularised in the charge.

Decision

310.

311.

Firs Particular

On or about the 28" February 2001 Dr S refused to accept the diagnosis of
leptospirosis (which is an occupational illness and therefore covered by the Accident
Compensation Act) made at xx Hospital during the in-patient stay of A from 18"
February to 25" February 2001.

The Tribuna finds this particular proved.

Dr S admitted in cross-examination that he never doubted the diagnoss from a dlinicd
point of view and that Mr A was entitled to ACC for leptospirosis but that it depended on
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the confirmation of the titre shift so that he could certify that the illness was occupationaly
acquired.

Dr Smaintained that the leptospiross screen test results were abnorma and questioned
why there was a negative screen on 16 February 2001 and a postive screen on 18
February 2001. He recorded that the 18 February result could have been a “fase
postive’. Dr Morris was cross-examined about a possble “fase postive’ which he
thought was “aminor part in the picture’ they had of Mr A.

Dr Srequired further investigation, including more blood tests and an ultrasound to check
Mr A’s pancreas. He aso invedtigated drug-induced rend impairment, obstructive
hepatitis and obstruction to bile drainage.

Dr Shad the rdlevant information from the hospital papers which Mr A provided and his
own enquiry of the laboratory reveded that the screen test on 18 February 2001 was
positive for leptospiross.

He was in possesson of the same information which Dr H had at the time Mr A was
discharged from hospitd when she arranged for the hospitd to provide Mr A with the
ACC cetificate.

Further, in cross-examination Dr Sagreed with Dr E evidence that without the titres he
would be 98% sure (and later said 95% sure), based on the clinica picture, that Mr A had

leptospiross.

The Tribund agrees with the opinion of Dr Wadlsthat in view of the information available at
that time it would have been common and acceptable medica practice for Dr Sto have
accepted the hospital diagnosis of leptospiross.

Dr S mantained that his reason for not asssting in the process of the hospital ACC
certificate on 28 February 2001 was because he was working on the basis he required a
definitive diagnogs of leptospiross based on the ESR criteria before he could certify for

ACC purposes. However, when his evidence was tested in cross-examination, Dr Swas
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unable to identify any direction or ingruction that ACC required a “definitive’ diagnosis
before the certificate could be processed and a decison made on cover.

Dr S mantained that it was his underganding from wha he had been taught by Dr
McBride that ACC invarigbly required a definitive diagnosis before there could be
certification.

However, Dr McBride's evidence did not substantiate this assertion. He was aware of
ACC's requirement for proof on the “baance of probabilities’. He confirmed that in his
written statement of evidence and in his cross-examination. When questioned further, Dr
McBride said that he did not believe there were any words in the diploma materid (which
Dr S had) which stated that a definitive diagnosis was required before certification.

Dr Svolunteered during cross-examindion that he formed his views about the way he
handled Mr A’s case regarding certification not only through the teaching and experience
and his tutelage but aso with the peer group mestings he had amongst al the generd
practitioners in the xx district who had come to a consensus opinion about how to certify
ACC cases for leptospiross. Counsd for the CAC was permitted by the Tribund to
provide evidence in rebutta in the form of affidavits from Dr D and Dr W who deposed
that no such consensus opinion was ever discussed or reached. The Tribuna does not
make any findings concerning Dr S's credibility regarding these pieces of evidence. They
did not affect the Tribund’s thinking one way or the other regarding proof of the charge
and the particulars.

When it was put to Dr Sthat this was a “blindingly obvious case of leptospirosis from
occupationa exposure’; that it was an appropriate case to have certified; and that if by
some remote possbility the titre results were not confirmetory then the matter could have
been remedied, Dr Sagreed that this had occurred to him and that retrospectively looking
back on the matter if there had not been a change by 16 March 2001 he “would have
certainly moved in that direction”. He conceded thet he was not “flexible enough around
thet period”.
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In this regard, the Tribuna agrees with the CAC's submission that this is inconsstent with
Dr S'sown pogtion that he required a definitive diagnodis prior to certifying.

When questioned further that there was nothing that the CAC counsel had seen that stated
that invariably in every case one has to work on the basis of the ESR diagnodtic criteria
before the doctor can certify, Dr Sreplied that it was “a grey area’. When questioned
further that this must mean that cases need to be dealt with on a case by case basis taking
into account the individua circumstances, Dr S agreed that would be correct.

The Tribunal observed that Dr McBride aso agreed with the propostion that al cases
need to be dedlt with on a case by case basis looking at the entire circumstances. The
Tribuna has dready referred to Professor Gorman's evidence in this regard which is not

congstent with the requirement by ACC of proof on the “baance of probabilities’.

When it was put to Dr Walls in cross-examination tha “there are two schools of thought
abroad’, Dr Walls said it was his belief that the mgority of his specidist colleagues would
certify when “faced with a gross exposure and gppropriate clinicd symptoms’. The
Tribuna accepts this evidence.

It was Dr Ss evidence that the reason that he could not accept the hospitd’s ACC
certificate on 28 February 2001 (and at the subsequent consultations prior to 16 March
2001) was because he was not able to say for certain whether or not Mr A’ s leptospirosis
was occupationdly acquired. However, when it was put to Dr Sin cross-examination that
he had “a good lead” asto the source of the leptospirosisin Mr A’s case he replied that he
would be 95% certain it was occupationa exposure.

Further, Mr A gave evidence, which the Tribund accepts, that Dr S asked him questions
about whether he could have contracted leptospiross from some non work-related activity
such as if he had animds a home. Mr A thought that he had been asked those questions
when he took his ACC certificate to Dr Safter he had been discharged from hospital. Dr
S, while unsure when this discussion occurred, thought it was around the time of the 27" or

28" February 2001.
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The Tribund findsthat Dr S did have this discusson with Mr A on 28 February 2001.

With regard to the source of the leptospiross, the Tribund refers aso to a series of
questions and answers in cross-examination of Dr Swhen he agreed that of the eight
grains or serovars occurring in New Zeadand there were only two that could not have
arisen at the xx plant and that if one added up the percentages relating to each serovar

there was a 95% chance that the source of the leptospirosis came from the plant.

This matter was put to Dr McBride in cross-examination. He dso agreed that it was very
likely that the leptospirosis came from the works.

Dr S agreed that he was one of the advisers on whom xx relied for advice about whether
someone should be receiving ACC or whether there should be a recommendation for

ACC cover.

The Tribund finds that Dr Ss actions were congstent with him refusing to accept the
hospital diagnosis as a 28 February 2001 as he took no steps to process the hospita’s
ACC certificate by xx.

The Tribund finds that xx were relyingon Dr S's advice; that Dr Sadvised xx that ACC
cover could not be accepted until there had been a definitive diagnosis based on the titre
tests; and that xx made their decison on cover fallowing Dr S's advice on 16 March 2001

once the titre results for |eptospirosis pomona were known.

The Tribund accepts Dr Wals evidence tha, if necessyry, Dr S should have
recommended acceptance of cover for ACC at least pending receipt of the confirmatory
antibody test results which can take some time to come through. In the unlikely event thet
those later results did not confirm the hospita diagnoss then Dr S could have informed xx

and xx could then have made a decision in rlation to revocation of cover.

The Tribund aso accepts Dr Walls evidence that it was not Dr S's responghility as the
medica officer for xx to accept or refuse a clam for ACC cover on the basis of ACC
certification which had been completed by another doctor (xx Hospitd).
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The Tribund further accepts Dr Wals evidence that if the diagnosis was disputed by
ACC or by xx due to the lack of development of titre levels as a 28 February 2001, then
Dr S should have lent his support to ensuring Mr A, (who was doing at risk work in an at
risk industry with appropriate symptoms and clinicad signs and a hospitd diagnosis of a
work-related infection) received whatever statutory entitlements he was entitled to.

The evidence established that Dr Sdid not contact Dr H as he did not see the necessity to
do 0. The Tribund finds that in the circumstances he should have done so.

Mr James submitted that Professor Gorman encouraged and supported the conservative
approach displayed by Dr Sand that Professor Gorman himself would not have certified a
diagnogis of leptospirods until he had the confirming test sought by Dr S.

The Tribuna does not agree with Professor Gorman's gpproach in these circumstances.
Where there is a difference among the experts regarding this particular, the Tribuna prefers
the evidence of Dr Walls.

Mr James made a “post-script” submisson with reference to a passage in the Guiddine
booklet put out by the Department of Labour and gpproved by ACC (Exhibit 9 page 21)
regarding a test which can be used with samples of blood or urine which will prove the
presence of leptospirosis within 24 hours but will not show what serovar has caused the
infection.

The words added are — “This can be a problem for people wanting to claim
compensation for leptospirosis as an occupational disease through ACC’. He
submitted that this datement amounts to an acknowledgement that this area is
problematica.

What this submisson overlooks is that in Mr A’s case, the presentation was clear cut,

obvious and classcal.

Bearing in mind dl the relevant evidence and circumgances, the Tribund agrees and
accepts the submission of counsel on behdf of the CAC that Mr A should have been given
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the benefit of any doubt with respect to the hospita’ s diagnosis and ACC certification as at
28 February 2001; and at least pending confirmation of the hospita diagnoss by the
confirmatory antibody testing. It agrees dso with the submission that Dr Ssactionsin
refusing to accept the hospitd diagnosis were inexplicable and resulted solely in a benefit
for xx (hisemployer) and itsinsurer (xx) at Mr A’s expense.

In this regard the Tribuna agrees with the opinion of Dr Walls and accepts the submisson
of counsd on behdf of the CAC that Dr Sfel below the standards expected of an
experienced doctor practisng as an industrid medica officer and holding clinics in an “a
rsk” indudry.

Particular 2

During the period from 28" February to 15" March 2001 Dr S

a. Failed to recognise the ACC requirement for acceptance that a complaint
merits cover is the “balance of probabilities” and that the Accident
Compensation Act does not require absolute proof.

b. Refused to provide Mr A with the certification to enable him to claim
compensation from ACC.

c. Contributed to a climate of confrontation with the patient which resulted in
unnecessary hardship and stress and may have been pregudicial to his
recovery.

The Tribuna finds proved dl the three above sub-particulars.

The Tribund finds Dr Ss attitude was inflexible and intranggent. Dr S himsaf admitted
that reflecting on the whole matter he could have been more flexible.

The Tribuna accepts the submisson of counsd for the CAC that this case is not about
debating or chdlenging the ESR criteria which enable a diagnosis of leptospiross to be
confirmed conclusively but rather whether on the baance of probabilities (being the leve of
proof required by ACC) as at February 2001 and in the period from then through to 15
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March 2001, Dr S should have been cetifying Mr A as suffering from probable
leptospirosis.

The Tribund dso agrees with the submisson of counse for the CAC that dl but Professor
Gorman seemed to agree that Dr S ether could or should have been certifying Mr A inthis

period.

The evidence established on Dr Ss own admisson that during this period he did not
recommend to xx that Mr A be given cover on the basis of the hospita’s ACC certificate
which hed certified Mr A unfit to work until 5 March 2001. The Tribund finds it
inconsistent that on the one hand Dr S conceded in evidence that he was 95% certain that
there was leptospiross which was occupationdly acquired, yet on the other would not
recommend to xx that cover be accepted because he had not recelved the results of atitre
shift.

We refer to the above evidence of Dr Walls, which the Tribuna accepts, that it was not
best practice or even common practice to not accept or not certify in these circumstances

during this period for the reasons dready given.

It is the Tribund’s view that Dr S should have recommended to xx that cover be accepted
in order that Mr A’s claim could be processed and so that he could commence to receive

compensation or his other entitlements without delay .

The Tribund had difficulty in accepting Dr S's evidence that, until the disciplinary charge
was laid againgt him, he was unaware of ACC's requirement for acceptance of cover on
the basis of the balance of probabilities. In this regard, al of the evidence is a variance
with Dr S'sdamed belief.

Dr S had been the industrid medicd officer a xx for dmost 20 years when the events,

giving rise to the charge, arose.

xX's own written reference (produced by Dr S at the hearing) established that in 1998 xx
initiated a preferred medica provider scheme under the ACC Accredited Employer
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programme and that Dr S was sdlected as a preferred medica provider through “a
rigorous process’.

On his own evidence (during cross examination), Dr S agreed that he was aware of and
involved in the ACC requirements for certification and accreditation a xx for ACC

PUrpOSES.

Further, both Dr McBride and Professor Gorman in their evidence-in-chief acknowledged
that ACC's requirement for proof is on the baance of probabilities, and that prior to the
eventsinvolving Mr A in 2001, Dr S had undergone tutelage by Dr McBride in indudtrid
medicine a the University of Otago.

In thisregard, the Tribund refers aso to the evidence of Dr Morris (referred to above) that
he expected xx to be well aware of ACC's requirements for acceptance of cover and

standard of proof.

The Tribunad has referred aso to the evidence of Mr A (which it accepts in this regard)
that by 12 March 2001 he had become “anxious, frustrated and upset” when it became
clear to him that he had not received ACC because of Dr Ssrefusd to certify him. The
Tribunal has aready referred to the consultation of 12 March 2001 when Mr A became
angry and referred to the fact Dr D had told him he had leptospirosis and was entitled to
receive ACC immediately, as had the hospita.

Again the Tribund accepts the evidence of Dr Walls (referred to above) that in a Stuation
such as this, bearing in mind Dr S's experience, that he should have withdrawn from Mr
A’s treatment when it became clear they were locked into a confrontationd relationship.
Dr S should have dlocated his medical responsihilities to another doctor.

In cross-examination, Dr S acknowledged that he was aware of Mr A’sfinancia pressures

as at the consultation of 12 March 2001.

The Tribuna accepts Mr A’s description of his fedings and concerns arisng from his
conqultations with Dr S and further accepts Dr Walls evidence that Mr A would have



363.

364.

365.

366.

367.

69

been unable to ded with these problems while he was in the sate he was in and that the
delays, confrontations and siress would have made his fedings of fatigue more intolerable.

The Tribund accepts the submisson of counsd of the CAC tha the overwhdming
inference to be drawn from Dr S'sactions during this period is that his primary focus was
on protecting xx. The Tribund finds there was little or no focus placed on Mr A’s needs.
As counsdl has submitted, Dr S disputed and/or did not want to accept the diagnosis of
occupationaly acquired leptospiross.  All of his investigations were to look for other

possible non work-related causes of Mr A’sillness.

When chdlenged in cross-examination by Ms McDondd, as to what harm or downside
there would have beenin Dr S making the certification a the earlier time bearing in mind he
was 95% certain that it was leptospiross occupationdly acquired, Dr S agreed the
downside was the monetary sSide in terms of increasing xx's premiums if he provided a
certificate when he did not have a confirmed diagnosis dthough he said he did not put his
mind to that.

All members of the Tribund, having heard the evidence and submissions of counsd and
having perused the documents, were left with the distinct impresson that Dr S's actions
were focused on the consequences for xx of a diagnosis of work-related leptospirosis

rather than the needs of and consequences for his patient, Mr A.

Particular 3

During the period 15" April 2001 to 16™ September 2001, despite other medical
practitioners having formed a contrary view, Dr S did not accept that Mr A's
chronic malaise and fatigue were due to the after-effects of leptospirosis and
therefore did not provide ACC certification during this period resulting in nmajor
stress and financial hardship for Mr A.

The Tribuna findsthis particular proved.

The Tribund has referred to Mr A’s evidence regarding his unwellness during the period
15 April to 16 September 2001, which it accepts. Other than one consultation with Dr D
in May 2001 regarding a chest infection, Mr A had no other consultations with Dr D or Dr
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S until 3 September 2001. Mr A’s explanation for this, which the Tribuna accepts, was
that despite his unwellness he was able to manage as there was an off season at the Works
for gpproximately six to eight weeks during the June/Jduly period when he did not have to

work.

There was a difference between Dr Sand Mr A regarding what Mr A told Dr Sat the
consultations of 3, 7 and 17 September 2001 regarding his fatigue. Mr A’s evidence was
that when he sasw Dr Son 3 September 2001 he told him he had no energy and was
feding “awful” mogt of the time and sated he remembered clearly telling Dr S he had been
feding like that ever snce he had got leptospiross. When cross-examined on this
particular matter, Mr A did not depart from his evidence-in-chief. In re-examination,
counsd for the CAC asked him what period of time he was referring to when he referred
to “feding awful”. It was gpparent to members of the Tribuna from his answer that he was
referring to the time from when he was discharged from hospitd.

Further, when asked by a member of the Tribuna whether he had spoken to anyone &t the
works as to how he was feding between March and September 2001 Mr A said that
every day he was going to the Medical Centre at the works and telling Mr F how he was
feding. He did not know whether or not this was recorded. However, he needed to do
this in order to have permisson to go on leave or to go home early. He dso told his

foreman.

The Tribuna observes that Dr Ss notes for the 3 September consultation record “no
energy”. Dr Ssad that Mr A did not tdl him that he had fatigue or that it was long-
ganding. However, in cross-examination Dr Swas asked what history he took from Mr
A when he said “no energy” and whether Dr S asked him how long that had been going
on. Dr Sreplied“ At that stage | bracketed it around the 2 week period. | didn’t sort
of expand on that. | admit going back over my notes that | should have expanded
on that.” Dr Ssad he now accepted that when Mr A was reporting to him that he had
“no energy” a the 3 September consultation, he should have been making enquiries of Mr
A about that given the severity of Mr A’s earlier illness

The Tribunal agrees.
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While the Tribuna cannot find with certainty exactly what passed between Mr A and Dr S
at the 3 September consultation regarding Mr A’ s ongoing fetigue, it finds thet, on dl of the
evidence, it is mogt likey that Mr A did tdl Dr Sthat he was feding exhausted and it is
mogt unlikely that he would have limited his description to the words “no energy”. In any
event, that was something which Dr S himsdf accepts he should have queried further.

While Dr Stold the Tribunal that at the consultation on 3 September 2001 he did not draw
the association back to leptospirosis as he had not seen Mr A for some 4 %2 months and
therefore did not make the connection, he was aware of Mr A’sillnessin February, Mr A
did tdl him of hisfaigue (which the Tribuna finds) and Dr S was aware that chronic fatigue
or persstent tiredness was a well-recognised consequence of leptospirosis.

The Tribund dso notesthat at this consultation Dr S prescribed Synermox (penicillin). His
explanation was that he thought there may have been further Ieptospiross developing
because of Mr A’s previous severe illness and because he had been back working on the

daughterboard in an areawhere he was at risk.

The Tribund finds Dr S's evidence in this regard to be incongstent. On the one hand he
sad he did not connect the lack of energy to the leptospirosis but on the other hand he
prescribed Synermox for it, in case it were developing, o he did make the connection.
Further, while he arranged for further tests to investigate helicobacter pylori (a non work-
related illness) he did not arrange for any investigations to test for leptospirosis.

When queried about this in cross-examination Dr S's explanation was that his reason for
not arranging for any invedtigations for leptospiross was that he “ may have thought of it
but left it out of the tick box or left it out of the request form” .

In this regard the Tribuna refers dso to an answer from Dr McBride in cross-examination
that if he were presented with a patient such as Mr A on 3 September reporting no energy
and with fatigue and bearing in mind his history of severe leptospiross in February/March,
the leptospirosis could certainly be a reason for the fatigue and it would be something he

would want to explore.



378.

379.

380.

381.

382.

383.

72

Counsd for the CAC submitted that it was inconceivable that Mr A would not have
complained to Dr S about ongoing tiredness and fatigue at the consultations in September
because within 24 hours of seeing Dr Son 17 September 2001, he saw Dr D and was
diagnosed by him as having leptospiross-related tiredness and fatigue.

There is much force in this submisson. The Tribund finds thet Mr A did tdl Dr Sthat he
was exhausted and feding “awful” and that it was implicit that his fatigue did not arise of
itsedf but woud have been present for some period of time. It was incumbent on Dr Sto
have investigated thet further with Mr A.

Further, and in support of this finding, if Mr A had fdt that his concerns were being taken
serioudy when he consulted Dr S again on 17 Sptember there would have been no
reason for him to have seen Dr D the following day on 18 September nor return to see Dr
S with a Union representative on 19 September with Dr D’'s ACC certificate. Dr D’s
certificate certified that Mr A was suffering from related tiredness and fatigue as aresult of
leptospirosis (based on Mr A’s complaints of tiredness and headaches) and was unfit to
work for the following 14 days. The reason Mr A saw Dr D was because he was s0

angry that Dr S did not seem to believe him about his reports of exhaugtion.

While it was reasonable and gppropriate for Dr Sto have consdered and investigated
helicobacter pylori, the Tribuna accepts the evidence of Dr Walls and finds that it would
have been expected practice in the circumstances a each and every one of the
consultations in September for Dr Sto have consdered the reported symptoms of fatigue
as being a not unreasonable consequence of the severe infection (leptospiross) which had

led to Mr A’sacute rend falure.

With regard to the consultation of 19 September 2001 there can be no doubt that it was
confrontationd.

While Dr S denied “cancelling” Dr D’s ACC cettificate and said that what he cancelled
was a previous non-insurance medica certificate which he had issued, there is no doubt
that he did decline to accept the contents of Dr D’s certificate and disputed Dr D’s
diagnoss. Dr S disputed Mr A’s evidence that he had been handed Dr D's ACC
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certificate at the 19 September consultation. Dr Ssaid thefirgt time he saw the certificate
was during the discovery process for preparation for this hearing. He was questioned at
some length by Ms McDondd regarding this.

The Tribund finds that even if Dr Sdid not see a paper copy of Dr D’s certificate at the
consultation of 19 September, he was aware of its contents at that consultation because he
had seen a copy of it on the company computer and he had taken some information from it
and recorded it in his notes of 19 September.

The Tribuna agrees with the CAC's submission that it was sgnificant that the medicd

certificate which Dr Sdid issue at that consultation would have enabled Mr A to go off on
sck leave rather than on ACC; and that it is not clear why he did not Smply accept Dr D’s
certificate if he felt so intimidated.

The Tribuna accepts and agrees with Dr Walls evidence that where a doctor is faced with
certification from another doctor with which he disagrees, he would expect the doctor who
disputed the diagnoss to contact the second doctor with the patient’s permission in order
to discuss thelr diagnostic differences, agree on a joint management and investigation plan
and, where no such agreement could be obtained, inform the patient of their suspected
diagnoses and plans and detail the conditions that would dlow the patient to return to work
safely. Inthiscase, it was Dr Walls opinion that Dr S should have sought permisson from
Mr A (which the Tribund bedieves would have been readily given) to contact Dr D in order

to discuss the reasons why he was disputing his diagnoss.

The evidence establishes that Dr S made no attempt to contact Dr D about his diagnosis at

thistime.

The Tribund finds, on the evidence, that Dr S's primary obligation was to his patient, Mr
A. He should have been aware of the implications for Mr A in failing to accept or
overriding Dr D’s diagnosis and ACC certificate and he should have been motivated by a
need to resolve the issue of the disputed diagnosis as expeditioudy as possible.
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Mr A was put off work for the period 19 September to 20 October 2001. The Tribunal
finds that during this period Mr A did not receive ACC earnings-related compensation as a
result of Dr S'sactions or advice to xx in disputing Dr D’ s diagnosis.

In this regard we refer to the evidence of Mr A, which the Tribuna accepts, who said that
the atitude of Dr S had made him fee worse. The Tribund observes that he had to take

out a bank loan while he was off work.

As referred to above, Mr A had to be formaly assessed by Dr E before Dr Swould
accept that Mr A had awork-reaed illness and before his ACC claim could go forward.

The Tribuna refers to the evidence above tha dthough Dr E had diagnosed Chronic
Fatigue Syndrome as a consequence of “probable’ leptospirosis, Dr S never brought to Dr
E atention the fact that there had been confirmatory tests as a result of the titre shift. It
was perfectly plain from any fair reading of Dr E report of 11 October 2001 that he did
not have this information and yet Dr S did not provide him with it. Insteed, he provided
other information to Dr E suggesting that Mr A had not given an accurate history (which
the Tribuna took to be an implied criticiam of Mr A) and pursued the helicobacter issue.

The Tribund finds that Dr Sfailed to complete backdated ACC certificates enabling Mr A
to clam compensation for dl of the time that he had off work and for his reduced hours
when he was a work covering the period 15 April to 16 September 2001. The Tribuna
adso finds that Dr Sdid not complete certificates to cover Mr A for the period from 16
September to 22 October 2001. This was of concern to the Tribunal bearing in mind that
there had been a diagnosis of chronic faigue as an after-effect of leptospiross not only
from Dr D but dso from Dr E

The Tribuna accepts the evidence of Dr Morris (the corporate medica adviser to ACC)
that backdated medical certificates are not an uncommon stuation for ACC; and thet there
may be exceptional circumstances when the doctor who has signed the backdated
certificate has not seen the patient during the period covered by the certificate. He gave
examples of dtuations where that might occur such as when the patient may have been
seen by another doctor in the hospital setting. Dr Morris agreed that with chronic fatigue
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syndrome a patient may have to have the symptoms for sx months before it can be
diagnosed and that would be one circumstance of backdating certificates for ACC

pUrpOSES.

The Tribund finds that Dr S should have issued Mr A with the appropriate backdated
ACC certificates.

Dr Swas cross-examined about Mr A’sfinancid Stuation. He agreed that he did not take
any steps to ensure that Mr A got cover from 19 September 2001 onwards. When it was
put to Dr Sin cross-examination that he was involved to the extent that he was supervisng
the back-to-work programme and dedling with Dr E over the disputed diagnosis, Dr S
replied that he supposed he “ should have been involved on the financial side to see
that [Mr A] was fully recompensed” . He agreed that would have been congistent with
looking after the best interests of the patient. The Tribuna agrees.

The Tribund refers to the CAC’s submission that the overwheming inference thet is to be
drawn from Dr Ss actions in September 2001 (his failure to accept Dr E and Dr D’s
diagnoses of chronic fatigue syndrome and his emphad's on diagnosing helicobacter) is that
his primary focus was on protecting his employer and that he was clearly not focusing on
Mr A’s needs.

The Tribund finds that whatever was motivating Dr S, he certainly was not focusng on Mr
A’s needs, and nor was he making it clear to Mr A who he was the agent for a any

particular time.

The Tribund is of the view that Dr Swas blurring his various roles and did not gppear to
be addressing his mind to which role he was undertaking and for whom at any given time.

Whatever Dr Ss motivation, we agree with the submission for the CAC tha he had
becomerrigid in his thinking as aresult of which Mr A was adversdly affected.

The Tribund finds that whatever was motivating Dr S his actions in refusing to provide
certificates to Mr A to enable him to clam compensation for the period 15 April to 16
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September 2001, despite the diagnoses of Dr D and Dr E fel short of the standards
expected of a doctor in the circumstances that Dr S found himsdlf in at thet time; and that
his refusd resulted in mgor dress and financia hardship for Mr A.

Particular 4

In the course of his dealings with Mr A the actions of Dr Sbreached the fundamental
principles of non maleficence, beneficence and justice as set out in the Guidelines on
Ethics and Professional Misconduct for Occupational Physicians of the Australian
Faculty of Occupational Medicine.

The Tribuna does not agree with Mr James submission that the Guiddines (which he said
are for occupationd physicians) could not be properly applied to Dr S as strict protocols
or guiddines to the same extent as if he were an occupationd physician.

The Tribund accepts the submisson of counsd for the CAC that while Dr S was not at the
time of the events in question (nor a the time of hearing) vocationdly registered in
occupational medicing, he was neverthdess a the time of the rdevant events an
experienced rurd/semi-rural generd practitioner who had a Diploma in Indudtria Hedth
from Otago Universty (taught by Dr McBride) and who had worked as an industria
medica officer a the works for dmost 20 years since 1982 and who had a specia

interest in occupationd medicine.

Dr S maintained that at the time of his management and treetment of Mr A he was not
aware of the Qiiddines. The Tribund finds this difficult to accept. Dr McBride gave
evidence that the Guiddines were part of the course materid for the ethics module of the
Diploma of Industrid Hedth a Otago Universty (which Dr S undertook) and produced to
the hearing a copy of the Guiddines and other materid from the module.

The datement in “ General Principles’ of the Guiddines at section 1 relating to the ethics
of occupational medicine, recognises that in many ways the ethics of occupational medicine
are the same as those for doctors in other forms of practice but that doctors working in

occupationa health may face some ethical issues that are uncommon in other Stuations.
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The principles which Dr S is charged with breeching relaiing to non-maeficence,
beneficence and justice set out in the Quidelines are essentidly the same as the generd
ethica principles gpplying to dl doctors, that is, to do no harm, to try and help the patient
and to befair.

While Dr S stated that he had not heard of the terms used in the Guidelines, he did accept
that he was aware of the generd ethical principles. Professor Gorman agreed in cross-

examination that he would have expected Dr S to have been so aware.

Dr Ss own evidence regarding the generd medica ethica principles by which he was
bound at the time of the events affecting Mr A was that:

“Basically you are not doing, if you are in a patient doctor relationship your
relationship with the patient is such that you are not supposed to do them any
harm, you have to treat them with respect and compassion ... fairness.
Everything you do, you do it to the highest degree of whatever you are
practising.”

The Tribund finds that Mr A was Dr S's patient and that Dr S was “treating” him. There

isample evidence of this and, when pressed in cross-examination, Dr S accepted this.

None of the experts disagreed that when Dr Swasin atreating role with Mr A his primary
regpongbility was to his patient.

Dr Wals took issue with Professor Gorman's opinion that with regard to matters of
cetification Dr Swas operating as a commissoned agent of a third party and that this
therefore dtered in someway Dr S sresponghbilitiesto Mr A. However, when questioned
by a member of the Tribunad, Professor Gorman accepted that Dr S had assumed both the
role of treating doctor and non-tregting doctor at dl times in relaion to certification.
Where there is any difference between the evidence of Dr Walls and Professor Gorman in

thisregard, the Tribund prefers the evidence of Dr Walls.

Dr McBride responded to a question from the Tribunal that when the “patient” became
“the client” the doctor’ s continuing obligation was “to support the client as a patient”.
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All experts were of the same view that if a patient was in a consultation with a doctor
primarily attending in a doctor/patient relationship and matters arose which might affect the
doctor’ s thinking or obligations in terms of the employer or athird party which could have
an adverse effect on the patient, then the doctor must make it clear to the patient in express
termsin what role the doctor is acting and that the doctor may not be acting in the patient’s
best interests.  Professor Gorman (while critical of others involved) thought that Dr S
poorly communicated to Mr A hisdudity of roles.

The Tribund finds that Dr Sfdl below the standards of non-mdeficence by faling to
accept the hospitd diagnosis on 28 February 2001 and by not making a presumptive
diagnosis in the period from then to 16 March 2001; and that he fell below the standards
of the principle of judice by faling to accept the hospitd diagnosis and certifying
gopropriately at least until there was some solid reason for doubt in relation to the vaidity
of the diagnogs which did exist. The Tribuna accepts and agrees with Dr Walls' evidence
inthis regard.

When cross-examined on thisissue, Dr Swas unable to direct the Tribund to any specific
statement which directed a doctor in his position to refuse to certify for leptospirosis urtil
the ESR criteria had been met.

The Tribund finds that Dr Sfell below acceptable standards and breached the principle of
non-maleficence by declining to accept that Mr A’s chronic maaise and fatigue were an
after-effect of the leptospiross and declining to issue him with the gppropriate ACC
certification so that Mr A could clam compensation and entitlements and gain cover for the
period from 17 April to 16 September 2001 and from the latter date until 22 October
2001. Again, the Tribund agreeswith Dr Walls evidence in thisregard.

Dr Walls sad that it was perhaps the judtice factor where occupational doctors must
provide patients with the benefit of doubt with regard to certification and compensation
issues rather than providing the employer @ insurer with such benefit a the patient’s

expense.
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The Tribuna agrees and finds that Dr Ss actions were conggtent with him providing his
employer and/or the insurer with the benefit of doubt with respect to darification and
compensation issues a Mr A’s expense.

Counsd for the CAC referred to the evidence of Professor Gorman regarding the
hierarchy of medica practitioners involved in Mr A’s case. Professor Gorman said that he
would place Dr S at the top of the hierarchicd tree as aresult of his Diplomain Indudtrid
Medicine. Professor Gorman said that the hierarchy was with specific reference to the
certification of occupationd disease and that he would have expected Dr S to have amore

demanding perspective of certification diagnosisin an occupationa setting.

With regard to this evidence, counsd for the CAC submitted thet if the Tribunal accepted
Professor Gorman' s evidence in this regard then the standards the Tribuna should apply to
Dr Sin rdation to the certification issues must be high sandardsreflecting Dr S'sposition
asamedicd practitioner with an occupational medicine qudification.

The gtandards which the Tribuna appliesto Dr S are those of an experienced rura/semi-
rurd generd practitioner who had a Diploma in Industrial Hedth, who had worked as an
industrial medica officer a the works for dmost 20 years at the time of the rlevant events,

and who had a specid interest in occupationa medicine.

Counsd for the CAC referred to the module on communication skills which was part of
the diploma in industrid medicine which Dr S undertook. Counsd submitted that despite
this Diploma, it was clear on the evidence before the Tribund that Dr S did not
communicate well with Mr A; that proper histories were not taken at the reevant times
(particularly on Dr S's own evidence in September 2001); that he did not deal with conflict
appropriately and at appropriate times (either in March or September 2001); that he was
the only person who disputed the diagnosis and certification in the February/March period
and in September 2001; and yet he never communicated with either Dr H or Dr D.
Counsd for the CAC submitted that contrary to the evidence of Professor Gorman thisis
not a case where there has been a generic falure of communication and that the only

communication falurelieswith Dr S.
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The Tribund is of the view that even if there was a generic falure of communication, for
present purposes there was a distinct and clear faillure of communication on the part of Dr
S.

The Tribund agrees with Dr Walls that with regard to Mr A’s return to work programme
and the deficits in communication with Mr A’s GP (Dr D), Dr Sfell below the standards
expected of a practitioner practisng as a medicd officer in an at risk industry. As counsdl
pointed out, Dr S never contacted Dr D to discuss his diagnoss of a post-leptospiross
condition nor to discuss his views aout Mr A’s fitness to return to work in the period

mid- September/mid-October 2001.

Professional Misconduct or Conduct Unbecoming?

425.

426.

427.

428.

Mr James submitted that the evidence did not “stack up” sufficiently to judtify the Tribund
finding Dr Squilty of the charge as formulated in the particulars;, and that Dr Swas only
guilty of being particular and cautious. He added that being particuar and cautious is not
an dtitude or manner of practice or conduct which is desarving of the Tribund’s
disgpprobation if such particularity and caution accords with practice and standards set by

Dr S'speers.

The Tribund does not accept this submisson It is a submisson which is contrary to the
evidence heard by the Tribund.

The Tribund, having found dl the particulars proved, then went on to consder whether the
charge which was lad as professona misconduct should be dtered to conduct

unbecoming.

Having carefully consdered the relevant lega principles applying to both professond
misconduct and conduct unbecoming, and applying those principles to the proved facts,
the Tribuna reached the view that the charge of professiond misconduct was properly laid
and that the charge should not be atered to conduct unbecoming.
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Concluson and orders
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The Tribund is stisfied thet the charge laid againgt Dr Sin dl its particularsis established
and that Dr Sisquilty of professond misconduct.

Counsd for the CAC isto lodge submissions as to pendty not later than 10 working days

after receipt of thisdecison.

Submissions as to pendty on behdf of Dr Sare to be lodged not later than 10 working
days theredfter.

The Tribuna observes that an interim order was made prohibiting publication of the name
of Dr S pending the determination of this charge. Asthe charge has now been proved, it is
the view of the Tribund that the interim order should be discharged. However, in fairness
to Dr Sthe interim order will remain in place until counsd for Dr S has had an opportunity
to make submissions on that maiter, if he wishes to do so. Such submissions should be

filed at the same time as any submissions on behdf of Dr S asto pendty.

DATED at Wdlington this 2™ day of December 2004

SM Moran
Senior Deputy Chair
Medicd Practitioners Disciplinary Tribund



