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PUBLICATION OF DECISION NO: 282/03/115C

THE NAME OF

THE DOCTOR

ISPROHIBITED INTHE MATTER of theMedical Practitioners Act 1995
-AND-

IN THE MATTER of disciplinary proceedings againg S

medical practitioner of xx

BEFORE THE MEDICAL PRACTITIONERSDISCIPLINARY TRIBUNAL

HEARING by telephone conference on Thursday 8 April 2004

PRESENT: Dr D B CoallinsQC - Chair
Dr L Ding, Dr R S J Gdlatly, Dr A R G Humphrey, Mrs H White

(members)

APPEARANCES: Ms K P McDonald QC for the Complaints Assessment Committee
Mr C W James for respondent
Ms G J Fraser - Secretary

(for firg part of cdl only)



Decision on the application for Interim Name Suppression

I ntroduction

Doctor S is a generd medica practitioner in xx. On 6 October 2003 a Complaints
Assessment Committee laid a charge againg Dr S The charge was laid pursuant to
s.92(1)(d) of the Medicd Practitioners Act 1995 (“the Act”) and dleges pofessond
misconduct on the part of Dr Sin relation to his diagnosis and management of a patient

suffering leptospoross.

The charge isto be heard by the Tribuna from 26 to 29 April 2004.

On 19 March 2004 Dr S gpplied for an order suppressing publication of his name and any
identifying features. A notice of oppogtion and very full submissons were filed by Ms
McDonad QC on 25 March.

The Tribuna convened (by way of telephone conference) on the evening of Thursday 8 April
to consder Dr S's gpplication. The Tribunad has determined Dr S's name, and any details
which could identify him should be suppressed until the Tribuna has determined the charge
agang him. At that point the Tribuna will consder whether or not itsinterim orders should be

made permanent.

Basis of the Application

5.

Doctor S's application was supported by affidavits sworn by:

51  Himsdf

5.2 Mrs S

5.3 DrA, agenerd practitioner in xx

54 Mr B, asenior solicitor in xx



The contents of the affidavitsfiled by and on behdf of Dr S can be conveniently digtilled tothe
following topics

6.1 Dr Ssprofessond circumstances

6.2 Dr S'spersond circumstances

6.3  Dr Ssfamily and his concernsfor others.

Dr S'sProfessional Circumstances

7.

0.

Doctor S has practised in the xx and xx areas for 24 years. He hasaspecid interest in xx.

In hisaffidavit Dr S explainsthat he spent many years establishing hisprofessiond reputetionin
axx “somewhat judgemental” community. Doctor S's concerns about theimpact of publicity
on his professiond reputation is supported by Dr A, another generd practitioner who has
worked in xx for the past 18 years. Doctor A explained that:

“ Asa general practitioner in a xx community, one’s life becomes part
of that community in a large variety of ways. Asa consequenceone's
name and reputation becomes an integral part of the practice in a xx
community. Doctor Sisno exception to thisrule and publication of his
name and the publicity that would undoubtedly surround that would
severely impact on his reputation locally.”

Smilarly, Mr B, a xx solicitor and one of New Zedand’ s most senior lawyers, hasinformed

the Tribund that:

“Doctor Spractisesin a xx setting town of a population of about xx
people and a similar population in the xx area served by the town.
Professional practicesin thefields of law, medicine and accounting and
their familiesarea small percentage of the population, whose activities
or alleged deficiencies are of intense interest to and comment by the
bulk of the district’scitizens ...

Allegations relating to professional misconduct to be heard by the
Medical Practitioners Tribunal would be items of widespread comment
and pre-determination by many people in the community. The local



press and radio media would subject the allegations to repeated
dissemination.”

Dr S'sPersonal Circumstances

10.

11.

In her afidavit Mrs S explains that her husband was born and grew up in xx and choseto
return to his community to practice medicine.  She explains that the xx community is

judgementa and that she has seen:

“ ... on many occasions examples of how the community hits out at its
own, especially its own who have done well. There seems to be a
difficulty within the community in accepting that someone who went to
the same school and from the same background has done well and
belongsto a ‘ profession’.”

Mrs S dso explainsthat she has concerns about her husband’ s health because he required xx
and xx in 2000. Doctor S dso refersto these mattersin his affidavit.

Dr S'sFamily and His Concernsfor Others

12.

13.

14.

Doctor S expressed concerns about the effects of publicity upon his xx children, not for
publication by order of the Tribunal.

Doctor S has drawn atention to the circumstances of his elderly mother who livesin the xx
region. Doctor S is concerned that publication of his name could have a detrimenta effect

upon his mother.

Doctor S has dso referred to his practice manager who is dependant upon Dr Sfor
employment. The practice manager cares for her xx son who has xx. Doctor S beieves

publication of his name would be “harmful and hurtful” to his practice manager.



Grounds of Opposition

15. Counsd for the CAC filed detailled and very helpful submissions. In her submissons Ms
McDonad QC emphasised sections 106(1) and 106(2)(d) of the Act. Those provisons
date:

106(1) “ Except as provided in this section and section 107 of this
Act, every hearing of the Tribunal shall be held in public.”

106(2)(d) “Wherethe Tribunal issatisfiedthat it isdesirableto do so,
after having regard to the interests of any person (including (without
limitation) the privacy of the complainant (if any) and to the public
interest), [the Tribunal] may make ... an order prohibiting the
publication of the name, or any particulars of the affairs, of any
person.”

16. The CAC srenuoudy submitted that public interest considerations outweighed the grounds
relied upon by Dr Sin hisgpplication. In particular the CAC submitted the following factors
judtified the Tribund declining Dr S's gpplication:

16.1 The importance of freedom of speech and the right enshrined in section 15 of the
New Zedand Bill of Rights Act 1990.

Inessencethe CAC rdlied upon “freedom of speech” provisonsenactedinthe New
Zedand Bill of Rights Act 1990 and submitted that principle woud be compromised
if Dr S's gpplication were granted.

16.2 Thepublic' sinterest in knowing the name of a practitioner accused of adisciplinary

offence.

Under this heading the CAC submitted that the public is entitled to know Dr S has
been charged with professiond misconduct. The CAC pointsout thet thereislikely to
be attention given to the proceedings by thexx mediaand thisin itsalf underscoresthe
community’s“right to know” Dr S’ sidentity.



16.3  Accountability and trangparency of the disciplinary process.

The CAC suggeststhat the public’ s confidence inthemedical professon’ sdisciplinary
processes may be compromised if Dr S’ snameissuppressed. The CAC submitsthat
Dr S sapplication should not be granted in order to preserve public confidencein the
trangparency and openness of the disciplinary process.

16.4 Other condderations

Findly the CAC submits that there can be no certainty the events giving rise to the

charge were isolated.

17. Insummary, the CAC submitsthe grounds advanced by Dr S do not justify suppression of his
name, and that the factors he relies upon “do not counterbaance the relevant public interest

factorsin thiscasg’.

Principlesfollowed by the Tribunal

18. When exercisng its discretion under s.106(2)(d) of the Act the Tribund must consder
whether it is“dedrable’ to order name suppression by assessing whether or not the factors
advanced by Dr S outweigh the public interest. That isto say, the Tribuna must be satisfied
Dr S has met the threshold of “desirability” before his gpplication could be granted.

19. There can be no presumption in favour of granting gpplications for interim name suppresson

pending determination of the disciplinary charge.

20. Justice Frater recently dated in Director of Proceedings v | (HC Auckland,
CIV/203/385/2180, 20 February 2004)

“...itisimportant to emphasize ... that each case must be considered
onitsown facts. There can beno general presumption either in favour
of, or against name suppression and that appliesin all contexts. In
each case the onus is on the applicant to satisfy the decision maker/s,
on the balance of probabilities, that their presumption of open justice
should be departed from.”



Reasonsfor Tribunal’s Decision

21.

22.

23.

24,

In this case the Tribund has carefully weighed the public interest factor stressed by the CAC
agang the arguments put forward by Dr S The Tribund has concluded that Dr S has
satisfied the Tribund it is desirable to grant his application.

In reaching its conclusion the Tribund stressesthat the fact Dr S and hisfamily are distressed
by the charge, and would be further distressed if Dr S was subjected to publicity is not a
factor which weighs heavily with the Tribund. All doctors facing disciplinary charges suffer
gress. Thefamiliesof doctors charged with disciplinary offencesaso invariably suffer anxiety
and dress. Facing a disciplinary charge is an orded for any professona person and their
family. The inevitable stress and anxiety suffered by a doctor and their family as aresult of
publicity associated with adisciplinary hearing are not factorswhich, in thiscase, persuadethe
Tribund thet it is desirable to grant interim name suppression.

The Tribund has given careful consderation toDr S’ spersond health. Thisfactor wasnot at
the forefront of Dr S sapplication. Whilst the Tribuna can understand MrsS' s concernsfor
her husband's medicad wdl being, the evidence submitted relating to Dr S's hedth is not
particularly persuasive.

Thefactor which hastipped the scalein favour of Dr S’ s gpplication concernsthe environment
inwhich he practisessmedicine. The Tribuna has carefully considered the evidence provided
by Dr A and Mr B and concluded there is ared risk Dr S'sprofessond reputation in xx
would be disproportionately damaged if he were not granted interim name suppression. In
reaching the conclusion that publicity would cause disproportionate harm to Dr Sif hewere
not granted interim name suppresson the Tribuna has placed particular weight on the
folloning two factors:

24.1  The evidence from Dr A and Mr B that Dr S practisesin a highly judgementd
community. The Tribuna accepts that publication of Dr S's name prior to the
charge being determined would result in widespread comment within the xx
community and pre-determination by many in that region. The resulting damageto
Dr S'sreputation would be disproportionate in this case because:



24.2  Whilg the circumstances leading to the charge faced by Dr Swere no doubt
disressing and disturbing for the complainant, the alegation, on its face, does not
appear to warrant risking consderable damage to Dr S's professond reputation
before the Tribund has an opportunity to assess whether or not Dr Sis culpable

25. The Tribund has on many occasions stressed the need for transparency and opennessin its
proceedings. Section 106(1) emphasises that the Tribund’s hearings will be in public.
Section 106(1) recognises the principle of open justice. The Tribunad’sdecision in this case
should not be regarded as a departure from its previoudy expressed stance that medica
disciplinary proceedings should be open and transparent.

26. In the circumstances of this case however, the Tribund is satisfied Dr S has established that it
isdesrablethat nothing be published which identifieshim until the Tribuna has determined the
charge againg him.

DATED at Wdlingtonthis 22™ day of April 2004

D B CdllinsQC
Chair
Medica Practitioners Disciplinary Tribund



