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Introduction

1.

Doctor Cis a registered medicd practitioner. At dl rdevant times Dr C held vocationd
(specidis) regidration asaxx. He practiced as a xx in xx.

In March 2004 a CAC laid adisciplinary charge against Dr C. The particulars of the charge
are st out in paragraph 7 of this decison. The essence of the charge isthat Dr C did not
provide the complainant with gppropriate information when Dr C diagnosed the complainant’s
prostate cancer. In addition, the CAC aleges Dr C spoke to the complainant in a harsh and

unprofessond manner.

The charge dleges Dr C’s conduct constituted professiona misconduct® or in the dternétive,
conduct unbecoming a medica practitioner which reflects adversdy on his fitness to practice
medicine® (conduct unbecoming).

The Tribund has unanimoudy determined that the second limb of the charge has been
established and that, when viewed cumulatively, the particularsfound in paragraphs 2.1 (a) (b)
(0), 2.2 and 2.3 of the charge congtitute conduct unbecoming.

Counsd for the CAC isinvited to make any submissons she may wish in relation to pendty by
Tuesday 31 August 2004. Counsd for Dr C should fileand servetheir submissionsin relaion
to penaty and name suppression by Tuesday 14 September 2004. Counsdl for the CAC may
respond to submissonsin relation to name suppression by Tuesday 21 September 2004.

Section 109(1)(b) Medical Practitioners Act 1995.
Section 109(1)(c) Medical Practitioners Act 1995.



On 9 July 2004 the Tribuna granted the complainant permanent suppression of his name and
prohibited publication of any details which could identify him. In addition the Tribuna now
prohibits publication of the evidence found in paragraphs 28 and 31 of the complainant’ sbrief
of evidence as wdl as comments made by Dr C about a histology report dated 6 November
2000 (pages 45 and 47 of the agreed bundle of documents submitted to the Tribundl).

On 8 June 2004 the Tribund granted Dr C interim suppresson of his name pending
determination of the charge by the Tribuna. That order will remain in force until the Tribund
has had an opportunity to consider whether or not Dr C should receive permanent suppression.
The Tribund’s reasons for granting Dr C interim name suppression will be set out in its
Decison in relation to permanent name suppression. In that Decison the Tribuna will dso

explain the reasons for granting the complainant name suppresson.

TheCharge

7.

The natice of charge particularised the alegations againgt Dr C in the following way:

“1.  The content of communication with [the complainant] about the
treatment of his prostate disease was inadequate in the following
respects:

1.1 On the three occasions that [the complainant] saw Dr C
pre-operatively (the radical prostatectomy having been
performed by another surgeon on 1 November 2000) on 7
August 2000, 14 August 2000 and 21 August 2000 Dr C:

(@) failed to adequately explain to [the complainant]
that Dr Cwas ‘staging’ his disease or to explain
what ‘staging’ was;

(b) failed to provide [the complainant] with literature
regarding his condition despiteDr C recordingin his
notes that he had done so;

(© failed to adequately discuss with [the complainant]
other options available to treat prostate cancer;



2. The manner of [Dr C's|] communication with [the complainant]
about the treatment of his prostate disease wasinappropriate, and
unprofessional and caused distress to [the complainant] in the
following respects:

2.1 when[the complainant] first presented toDr C on 7 August
2000:

(@ Doctor C carriedout atrans-rectal ultra-sound scan of
the prostate which [the complainant] found painful
and Dr C commented to himto the effect ‘What’ sthe
matter with you? lots of people do thisfor fun’.

(b) [The complainant] asked Dr C about headaches he
was experiencing and Dr C commented to himto the
effect * Of course you have got headaches because it
(the cancer) isall through your head aswell’;

(c) Dr Ccommented to [the complainant] to the effect
that the cancer was going’ to kill’ him;

2.2 when[the complainant] presented toDr C for the results of
hisbiopsy on 21 August 2000 in relation to some of the MRI
scan results being negative Dr C made comments to the
effect ‘What’ s the matter, it (the cancer) is all through the
rest of you anyway’;

2.3 on the one occason Dr C saw [the complainant] post
operatively on 12 February 2001 when [the complainant]
called uponDr C at hisrooms, in reply to a comment by [ the
complainant] that he had had a successful radical
prostatectomy by another surgeon, Dr C commented to the
effect ‘so what’ and ‘don’t worry it (the cancer) will get

you'.

Summary of the CAC Case

8. The CAC's case was substantialy based on the evidence of the complainant. Heexplained he
isaxx near xx. At the time of the events of this case the complainant was xx years old.

9. In June 2000 the complainant was found to have a very high PSA (serum prostate- specific

antigen). The PSA level was 70.2. An devated PSA is frequently a warning of prostate
cancer. Theedevated PSA finding occurred after the complainant had experienced high blood



pressure and headaches during the preceding 8 months. The complainant’s GP was afriend of
the complainant. The GP drove out to the complainant’s xx to advise him of the PSA result.
The GP arranged for the complainant to be seen by Dr C who, in addition to being axx had
maintained a specid interest in urology. Doctor C saw the complainant on three occasonsin
August 2000. The chargefocusesonwhat wassaid by Dr C to the complainant during each of

these conaultations.

First Conaultation: 7 August 2000

10.

11.

12.

13.

14.

The complainant was accompanied by hiswifeto this consultation. During the consultation Dr
C examinad the complainant with an ultra-scan probe. Doctor C dso did a physica

examination of the complainant’ sexternd genitaia He performed arectal examination. These
examinations were carried out in an examination room adjacert to Dr C's consulting rooms.

The complainant’ s wife remained in the consulting room during the dinica examinations.

The complainant found therecta ultrasound procedure very painful. He thought the ultrasound
may not have been lubricated. The complainant winced in pain. Hisevidencewasthat whenhe
winced Dr C sad “What' s wrong with you? Lots of people do thisfor fun”.

After the examinations the complainant returned to the consulting room. When discussing his
assessment of the patient’ s circumstances Dr C issaid to havetold the complainant and hiswife
that the complainant had prostate cancer and that it was going to kill him. When the
complainant asked if he could have an operation Dr C isdleged to have said that an operation
was not an option and repested that the complainant’ s prostate cancer would kill him and that
he smply had to accept his condition was incurable.

When the complainant asked Dr C about the headaches the complainant had suffered Dr C is
aleged to have said “ Of course you have got headaches becauseit isal through your head as

wdl”.

Doctor C prescribed FHutamide (prescribed for the paliative trestment of advanced prostate

cancer) and arranged for the complainant to return the following week for a prostate biopsy.



The complainant was adamant Dr C did not provide him with any pamphletsor other handouts

a this consultation.

Second consultation: 14 August 2000

15.

The complainant went to the second consultation by himsdf. A prostate biopsy was done
which involved 7 passesthrough the prostate, and 7 biopsy corestaken. The complainant told
the Tribuna no pamphlets or handouts were given to him at this consultation.

Third conaultation: 21 August 2000

16.  Thiswasthefind consultation the complainant had with Dr C. The complainant’ swifewent to
this consultation but remained in the waiting room while the complainant sasw Dr Cin his
consulting room.

17. Prior to this consultation the complainant had an MRI. Theresults of the MRI were conveyed
to the complainant by hs GP prior to the consultation with Dr C on 21 August. The MRI
revedled a partid aneurism at the neck of the basa artery but showed no sign of cancer.

18. At the conaultation on 21 August Dr C advised five of the biopsy results were postive for
cancer, but two, which Dr C had thought would be pogitive were in fact negeative,

19.  Thecomplanant told the Tribund that when hetold Dr C about the encouraging MRI resultsDr
C sad “What's it matter, its dl through the rest of you anyway”.

20.  Thecomplainant’s evidence was that Dr C never explained about “ staging” the disease, or the
options for trestment. The complainant dso said that no pamphlets or literature were given to
him at the third consultation.

Following Events

21. Because of his dissatisfaction with the advice he received from Dr C, and theway Dr C had

gpoken to him, the complainant decided to travel to Auckland for asecond opinion. Therehe
made contact with Dr Robin Smart asenior and very experienced Urologist. Before seeing Dr
Smart arrangemernts were made by another doctor and friend of the complainant for the



22.

23.

24,

complainant to undergo afull body scan and abone scan. Neither test revedled Signs of cancer

being spread through the complainant’s body.

The complainant saw Dr Smart on 30 August who explained possible trestment options
(radiotherapy/radica progtatectomy). The complainant aso said Dr Smart gave him detailed
pamphlets and brochureswhich explained the possible treatment optionsin more detail. Doctor
Smart ingructed the complainant to stop taking Flutamide because it could impact on the
reliability of the bonescan. Arrangementswere madefor afurther bone scan whichwascarried
out on 21 September 2000. This scan was a so reported as being negative.

Doctor Smart performed aradica prostatectomy on 1 November 2000. The complainant’s
lymph glands were examined under frozen section during the operation and did not reved any

cancer.

The complainant saw Dr Smart on a number of occasions following surgery. Doctor Smart
advised the complainant he had made a good recovery. The complainant’s PSA levels have
been zero since surgery.

Meeting with Dr C on 12 February 2001

25.

26.

The complainant explained that on 12 February 2001 he happened to bewaking past Dr C’s
rooms when he decided to vist Dr C. Thecomplainant saw Dr C and explained Dr Smart had
performed aradica prostatectomy and that the resultswere encouraging. Thecomplainant said
that after he had explained what happened Dr C said“ Sowhat”, and that when the complainant
wasleaving Dr C'srooms Dr C sad to the complainant “Don’t worry, it will get you”.

The complainant reflected on Dr C's comments and attitude. He telephoned xx Hospital and
from there was put in touch with the Hedth and Disability Consumers Advocacy Service.
Severd drafts of aletter of complaint were prepared by an advocate before aformal |etter of
complaint was completed and forwarded to the Medical Council on 12 September 2001.



Summary of Dr C's Case

27.

28.

29.

30.

Doctor C explained he graduated MB Bsfrom xxinxx. Heobtained not for publication. He
left New Zedland in xx and has only recently returned to this country. Heis currently working

asalocum xxinxx. not for publication.

Doctor C’sevidence wasthat he had no recollection of the complainant. Theeventsinquestion
took place four years ago and despite trying to do so, Dr C had no independent recollection of
the eventsin question. Doctor C'sevidence asto what occurred in this case was based upon
notes he made on 7, 14 and 21 August 2000 aswell as 12 February 2001. Hisevidencewas
aso basad on his usud method of managing personsin the complainant’ s postion.

Doctor C told the Tribund hedictated his notesimmediately after the consultationsin question.
There was evidence from Dr C's former secretary which suggested he may have usudly
dictated his notes later on the day of the consultation. In any event, the Tribund is satisfied Dr
C dictated noteson 7, 14 and 21 August 2000 aswell as 12 February 2001. Dr C forwarded
the notes to his secretary to be typed. He then edited them and sent them in the form of a
reporting letter to the patient’s GP. Thus, in this case, the Tribunad had before it letterswritten
by Dr C to the complainant’s GP on 7, 14 and 21 August 2000 and 12 February 2001.

Doctor C'snotesrecorded the complainant’ svist to hisrooms on 7 August 2000 and that the
complainant’s symptoms and history were:

»  Axxyea od xx;

»  Headaches for the preceding 9 months;

»  PSA of 70;

»  Magindly high ssrum caldum levd;

»  Controlled diabetic;

» A father who had died of prostate cancer aged 75.

Doctor C's notes aso record that an MRI scan had been organised. Doctor C’ sreporting
|etter to the complainant’s GP contains the following paragraph:
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32.

33.

“1 told Mr and Mrs[ complainant] that thisis Ca prostate probably fairly
advanced until proven otherwise. He will need to have a biopsy and |
have organised that. | have started him on some Flutamide one three
times a day while we are waiting. He has an MRI which he should go
through with. It might give us some insight as to what his skull looks
like. Bethat asit may hewill still need an isotope bone scan which | will
organise after thebiopsy. | have not goneinto therapy with himtoday as
I think he had quite enough to absorb in onego. | have given himsome
literatureto read. The next phase of the investigation will be the biopsy
and then we will take it fromthere” .

Doctor C'snotes of 7 August 2000 aso record that hisrectal examination of the complainant
revealed a progtate weighing an estimated 30g. Doctor C assessed the progtate as being
nodular and probably madignant onthe left |atera 1obe, especidly near thelatera edge. Doctor
C could not fed any infiltration of the nodes into the recta wall, or the other Sde of the pelvis.
The abdomind ultrasound carried out by Dr C showed no abnormality. Therectd ultrasound
showed some abnorma images on the left latera peripherd zone. There gppeared to belittle
benign disease in this region.

Doctor C explained he never performed rectd ultrasoundswithout lubrication. Hesaid it would
be dmogt impossible to perform this type of examination without lubrication. Doctor C aso
said he never abuses his patients but that on occasions he would try to lighten the atmosphere
by making casud comments. Doctor C thought if the complainant winced during the rectd

ultrasound scan he might have said “Y esit is uncomfortable, but some people do thisfor fun”.
Doctor C told the Tribund that he would never have said “What' s the matter with you, some

people do thisfor fun”.

The Tribund was told by Dr C that when he spoke with the complainant and his wife on 7
August 2000 he did not give them adiagnoss. He explained he would not have been ableto
asess the extent of the disease until after biopsies had been taken and staging performed.
Doctor C said he advised the complainant of the need for a biopsy and staging.

Doctor C ardently denied teling the complainant that the cancer was dl through the
complainant’ shead. He acknowledged suggesting there may be secondariesbut that thiscould
not be confirmed until further investigations had been completed.



35.

36.

37.

38.

39.

40.

10

Doctor Ctold the Tribuna he gave the complainant standard pamphlets which explained
prostate cancer and treatment options. The literature given to the complainant aso included
directions for fasting and use of laxative suppositories prior to biopses being taken on 14
Augud.

Doctor C told the Tribund that he did not tell the complainant that the cancer wasgoing to kill
him. He referred to his reporting letter to the complainant’s GP and said that he told the
compla nant that the complainant had prostate cancer which was probably fairly advanced until

proven otherwise.

Doctor C's notes record the complainant returned to Dr C'srooms on 14 August. On this
occasion Dr C did 7 passes of the prostate and took 7 coresfor analysis. In hisreporting letter
to the complainant’s GP Dr C explained the abnormality in the prostate appeared to beon the
|eft laterd lobe. Arrangementswere made for the complainant to returnto Dr C’ sroomson 21

Augudt.

When the complainant returned on 21 August 2000 Dr C had received and examined the
biopsy results. Fiveof the 7 cores showed cancer. The complainant’s conditionwas assessed
asbeing moderatdly differentiated cancer. In hisreporting letter to the complainant’' s GPDr C
noted that the area of the prostate which he thought was cancerous when he performed the

ultrasound rectal examination in fact proved not to be cancerous (according to the biopsies).

Doctor C'sreporting letter to the complainant’ s GP recorded that he did not have the MRI
resultsat thetime of the consultation on 21 August. Inthe sameletter Dr C said that if the MRI
did not show abnormditiesit would be necessary for the complainant to undergo abone scan
before Dr C could stage the disease.

Doctor C could not remember what the complainant said about the MRI results. Doctor C sad
it would be customary for him to look at a written report from aradiologist rather thanrely on
what a patient thought the MRI results were. Doctor C was certain hewould not have said to
the complainant that even if the MRI results were negative it did not matter becauise the cancer

was dl through the complainant anyway.



41.

42.

43.

44,

11

Doctor C regected the complainant’ s concern Dr C had not explained the process of staging the

complainant’s disease.

Doctor C explained that while he could not remember what was actudly said about staging, he
sad he normaly explained the staging process by using a rurd andogy. Doctor Ctold the
Tribund:

“ 1 usually used the anal ogy of finding facial eczemain one’'spaddock. One
goesto the edge of the property and works backwards. If the end paddock
also hasfacial eczema then the whol e property would have been affected. In
arural environment like xx, everyone under stands the analogy.”

After the complainant visted Dr C on 12 February 2001 Dr C wrote a brief |etter to the
complainant's GP. Thet |etter contained the following:

“[The complainant] came in to tell me that | was so wrong about my
prognosis about his Ca prostate. | looked back over the notes, | never said
it wasinoperable. What | said was that his high PSA made it unlikely that
the disease is localised. Robin Smart has since operated on him and
declared himcured. Surgery wasin November, at the moment his PSA is
about zero. | told [the complainant] that | am sorry | gave him the
impression that heisnot curable, that certainly wasn't what was recorded
on the notes. 1 wasin the process of staging himwhen he went to see Robin
Smart. | wished himthe very best of luck asa cureis concerned” .

Doctor C denied tdling the complainant that his cancer would “get him” during the
complainant’s vigt on 12 February 2001, or at any other time.
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Legal Principles

Onus and Standard of Proof

45.

46.

47.

The requisite standard of proof in medical disciplinary cases was considered by Jeffries Jin
Ongley v Medical Council of New Zealand® where the High Court adopted the following
passage from the judgment in Re Evatt: ex parte New South Wales Bar Association®

“The onus of proof is upon the Association but is according to the civil

onus. Hence proof in these proceedings of misconduct has only to be made
upon a balance of probabilities; Rejfek v McElroy.”> Reference in the
authoritiesto the clarity of the proof required where so serious a matter as
the misconduct (as here alleged) of a member of the Bar isto befound, isan
acknowledgement that the degree of satisfaction for which the civil

standard of proof calls may vary according to the gravity of the fact to be
proved” .

The same observationswere made by afull bench of the High Court in Gurusinghe v Medical
Council of New Zealand® where it was emphasized that the civil standard of proof must be
tempered “having regard to the gravity of thedlegations’. The point was aso made by Greig J
inM v Medical Council of New Zealand (No.2)":

“ The onus and standard of proof is upon the[ respondent] but on the basis
of a balance of probabilities, not the criminal standard, but measured by
and reflecting the seriousness of the charge” .

InCullenv The Medical Council of New Zealand® Blanchard Jadopted the directions given
by the legd assessor of the Medicd Practitioners Disciplinary Committee on the standard
required in medicd disciplinary fora

© N o o s oW

(1984) 4 NZAR 369
(1967) 1 NSWLR 609
[1966] ALR 270

[1989] 1 NZLR 139 at 163

Unreported HC Wellington M 239/87 11 October 1990
Unreported HC Auckland 68/95, 20 March 1996



13

“The MPDC'’s legal assessor, Mr Gendall correctly described it in the
directions which he gave the Committee:

‘[ The] standard of proof isthe balance of probabilities. As| havetold you
on many occasions, ... where there is a serious charge of professional

misconduct you have got to be sure. The degree of certainty or surenessin
your mind is higher according to the seriousness of the charge, and | would
venture to suggest it is not simply a case of finding a fact to be more
probabl e than not, you have got to be sure in your own mind, satisfied that
the evidence establishes the facts” .

48.  Where the Tribund has made afinding adverse to Dr C it has done so because the evidence
satisfies the tests as to the onus and standard of proof set out in paragraphs 45 to 47 of this
decison. Thedlegationsagaing Dr C are at thelower end of the spectrum of chargesheard by
the Tribuna. Where the Tribuna has made afinding againg Dr C it has done so because it is
very satisfied that the CAC has discharged the onus placed upon it.

Professional Misconduct

49, Doctor C, was charged with professonal misconduct, or, in the dternative, conduct

unbecoming amedicd practitioner.

50. It is not necessary to traverse in detall the development of the concept of professond
misconduct in thiscountry. Sufficeto say there now appearsto be complete acceptance of the
way the Tribunal has described the test in its recent decisions as being atwo stage evaluation.®

51.  Thefirg portion of the test involves an objective evaluation of the evidence and answer to the

following question:

“Has the doctor so behaved in a professional capacity that the
established act/or omissions under scrutiny would be reasonably
regarded by the doctors colleagues and repr esentatives of the community
as constituting professional misconduct?”

The second limb of the test requires an answer to the following question:

9 See for example, McKenzie v MPDT, unreported, HC Auckland, CIV2002-404-153-02, 12 June 2003, Venning J; F v MPDT, HC Auckland, AP

113/02, 20 November 2003, Frater J



52.

53.
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“1f the established conduct falls below the standard expected of a
doctor, is the departure significant enough to attract a disciplinary
sanction for the purposes of protecting the public and/or maintaining
professional standards and/or punishing the doctor?”

The words “representatives of the community” are additiond to the test of professona

misconduct articulated by Jefferies Jin Ongley v Medical Council of New Zealand.® The
words “representatives of the community” have been added by the Tribuna because today

those who st in judgment on doctors comprise three members of the medica profession, alay
representative, and a chairperson who must be alawyer. The composition of the Tribuna has
dtered since Jefferies Jdelivered hissemind decison in Ongley. The new body must assessa
doctor’s conduct against the expectations of the professon and society. Sight must never be
logt of thefact thet, in part, the Tribuna’ sroleisone of setting standards and that in some cases
the communities expectations may requirethe Tribuna to be criticd of the usua sandardsaf the

profession.™*

The second limb of the test of professiona misconduct recognises the observationsin Pillai v
Messiter [No0.2];* B v Medical Council;** Staite v Psychologists Board* and Tan v
Accident Rehabilitation Insurance Commission™ that not dl acts or omissons which
condtitute afailure to adhere to the standard expected of adoctor will in themselves congtitute

professona misconduct.

Conduct Unbecoming a Medical Practitioner

54.

In recent decisonsthe Tribuna has concluded that under the M edical Practitioners Act 1995,
conduct unbecoming amedica practitioner isadisciplinary offencewhich pardlelsprofessond
misconduct. The Tribund has cons stently recognised that under the Medicd Practitioners Act
1968, conduct unbecoming was a less serious form of professona misconduct. In recent

decisonsthe Tribund reasoned that the language employed by Parliament in the 1995 statute

10
11

12
13
14
15

Supra

B v MPDT, unreported, HC Auckland, HC11/96, 8 July 1996, Elias J; Lake v Medical Council of New Zealand, unreported, HC Auckland, 123/96,
23 July 1998, Smellie J

(1989) 16 NSW LR197

Supra

(1998) 18 FRNZ 19

(1999) NZAR 369
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suggests conduct unbecoming is not a lesser verson of professona misconduct, but rather a
padld offence which focuses on conduct that falls outside the scope of a doctor's
“professond” conduct. The Tribund’s reasoning was based on the following points:

»  thedescription of conduct unbecoming found at s.109(1)(c) Medica Practitioners Act
1995 includesthe requirement that the conduct in question must reflect adversdly onthe
fitness of the practitioner to practise medicine. When viewed objectively, thisconveysa
consderable“sing”, and may involve dlegations of graver culpability than professond

misconduct.

»  the pendties for professona misconduct and conduct unbecoming found in s.110
Medica Practitioners Act 1995 areidentical. Thisreinforced the Tribundl’ s belief that
professond misconduct and conduct unbecoming were pardld offences and not
hierarchical.

»  the Tribund ressoned thet it is axiometic there must be a didinction between
professona misconduct and conduct unbecoming. If there were no legd distinction
then s.109(1)(c) Medica Practitioners Act 1995 would be otiose. The Tribund thought
that the digtinction between thetwo categories could belogicaly maintained by ensuring
charges of conduct unbecoming focused on dlegations which extended beyond a

doctor’s professiona conduct.

The Tribund’s mogt recent explanation of its analyds of the distinction between professiond
misconduct and conduct unbecoming can befound in M 287/04/118D (8 June2004). Two
days after the Tribund delivered its decison in that case the Didrict Court ddivered its
judgment in Pererav MPDT?®. Inthat judgment thelearned District Court Judgereferredto an
early decison of the Tribuna in which the Tribuna had sgndled its undersanding of the
digtinction between professiona misconduct and conduct unbecoming under the 1995 Act. The
Didtrict Court Judge concluded that athough the Tribund’s view may have had the merits of
amplicity and clarity it did not appear to accord with along established pattern of decisons,
most of which were decided under the Medica Practitioners Act 1968.

16

DC Whangarei, MA 95/02, 10 June 2004, Hubble DCJ.
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The Tribuna now unhesitatingly acceptsthe Didtrict Court has determined conduct unbecoming
iscapableof being viewed asaless seriousform of professona misconduct. The Tribuna must
now adhere to the directions of the Digtrict Court in Perera and when hearing a charge of
professona misconduct, the Tribuna shall now consider the possibility the conduct in question

amounts to conduct unbecoming.

In ng whether or not established acts or omissions congtitute conduct unbecoming the
Tribund bearsin mind it must be satisfied the conduct reflects adversaly on the doctor’ sfitness
to practise medicine. In CAC v Mantell*’ the District Court said:

“The text of the rider in my view makes it clear that all the prosecution
need to establish in a charge of conduct unbecoming is that the conduct
reflects adversely on the practitioner’ s fitness to practise medicine. The
focus of the inquiry iswhether the conduct is of such a kind that it putsin
issue whether or not the practitioner whose conduct it is, isafit personto
practise medicine ... the conduct will need to be of a kind that is
inconsistent with what might be expected from a practitioner who actsin
compliance with the standards normally observed by those who arefit to
practise medicine. But not every divergence from recognised standards
will reflect adversely on a practitioner’ sfithessto practise. Itisa matter
of degree” .

Therider ins.109(1)(c) Medica Practitioners Act 1995 isalso discussed in Wv CAC*® where
the Court said:

“It is also to be borne in mind that what the Tribunal is to assess is
whether the circumstances of the offence ‘reflect adversely’ on fitnessto
practise. That isa phrase permitting of a scale of seriousness. At oneend
the reflection may be so adverse asto lead to a view that the practitioner
should not practiseat all. At the other end arelatively minor indiscretion

may call for no more than an expression of disapproval by censure or by
an order for costs.”

Thesuggestionin Wthat the phrase” reflects adversely” onthedoctor’ sfitnessto practiserefers
to ascae of seriousness which may include the view that the doctor should not practise a al
hasto be tempered by the observation that adoctor found guilty of conduct unbecoming cannot

17

DC Auckland, MP 4533/98, 7 May 1994
DC Wellington, CMA 182/95, 5 May 1999

18
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have their name removed from the Register of medica practitioners (s.110(2) Medica
Practitioners Act 1995).

59. In assessing whether or not a doctor is guilty of conduct unbecoming the Tribund has asked
itsdf the following questions bearing in mind the guidance given by the Digtrict Court in Perera:

»  When viewed objectively has the doctor behaved in away that the established acts
and/or omissons under scrutiny would be reasonably regarded by the doctor’'s
colleagues and representatives of the community as congtituting conduct unbecoming
which reflects adversdly on the doctor’ s fitness to practise medicine;

» If the established conduct fdls below the standard expected of a doctor, is the
departure significant enough to attract a disciplinary sanction for the purposes of
protecting the public and/or maintaining professond standards and/or punishing the

doctor?
Dr C'sProfessional Obligations

Firg Particular of the Charge

60.  Thefird particular of the chargedlegesDr C failed to adequately inform the complanant abouit:
»  theprocess of staging the complainant’s disease;
»  thecomplainant’s condition;
»  theoptions available to treat prostate cancer.

61.  TheHedth and Disability Commissoner (Code of Hedth and Disability Services Consumers
Rights) Regulations 1996 (“the Code’) greetly assgsin determining Dr C’ sprofessond duties
and obligationsto the complainant in relaion to the dlegations contained inthefirst particular of

the charge.

62.  The Code sets out the duties of hedth professonds to inform patients and obtain consent to
medica procedures. The provisions of the Code relevant to the case before the Tribund are:



18
»  Right 5(2) which provides:
“ Every consumer has the right to an environment that enables both
consumer and provider to communicate openly, honestly and effectively.”
»  Right 6(1) which provides.
“ Every consumer hastheright to information that a reasonable consumer,
in that consumer’ s circumstances, would expect to receive ...”
»  Right 6(2) which provides.
“ Before making a choice or giving consent, every consumer hasaright to
the information that a reasonable consumer, in that consumer’s

circumstances, needs to make an informed choice or give informed
consent” .

»  Right 6(3) which provides:

“ Every consumer hastheright to honest and accurate answer st o questions
relating to services ...”

»  Right 7(1) which provides:
“ Services may be provided to a consumer only if that consumer makes an

informed choice and gives informed consent, except where any enactment,
or common law, or any other provision of this Code provides otherwise.”

63.  Maedicd Ethica codesprovide hdpful guidancein assessing Dr C’sresponghilitiesinrelaionto
the dlegations set out in the first particular of the charge.

64. The 1994 New Zedand Medica Association Code of Ethics (in force in 2000), recogni sed:

... the right of all patients to know ... the available treatments
together with their likely benefits and risks’ *°

and the duty of doctorsto:

% Paragraph 7 1994 NZMA Code of Ethics
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“ Exchange such information with patients as is necessary for themto
make informed choices where alternatives exist.” %

For completeness, the Tribuna notesthat the current NZMA Code of Ethics (which cameinto
forcein 2002 and therefore cannot berelied uponin assessing Dr C’ sdutiesand respongibilities

inthis case) reads.

“ Doctors should ensure that patients are involved within the limits of
their capacities, and understanding the nature of their problems, the
range of possible solutions, as well as the likely benefits, risks and
costs, and shall assist them in making informed choices’ .2

Statements issued by the Medical Council of New Zedand aso assst in assessng Dr C's
responsibilities to his patient in this case.

TheMedica Council of New Zed and has goneto considerablelengthsto ensure doctorsinthis
country understand their duty to inform patients and obtain informed consent when required.

Thefirst comprehensve statement for the New Zealand medica profession on information for
patients and consent was issued in June 19902 That statement wasissued in responseto the
Cartwright Inquiry.”® In describing the duty of New Zedland doctors to inform patients, the
Medicd Council said a page 1 of its 1990 statement:

“ Information must be conveyed to the patient in such detail and in such
manner, using appropriate language, as to ensure that an informed
decision can be made by that particular patient. The necessary standard
for thisrequirement (that isthe extent, specificity and mode of offering the
information) should be that which would refl ect the existing knowl edge of
the actual patient and the practitioner. More generally, it should also
reflect what a prudent patient in similar circumstances might expect.”

20
21
22
23

Paragraph 11 1994 NZMA Code of Ethics
Paragraph 10 2002 NZMA Code of Ethics
A Statement for the Medica Profession on Information and Consent, Medical Council of New Zealand, June 1990.

The report of the Cervical Cancer Inquiry Into Allegations Concerning the Trestment of Cervical Cancer at National Women's Hospital and to Other
Related Matters, 1988.
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In 1995 the Medicd Council published a pamphlet summarising its 1990 guidelines on

information and consent.  In its 1995 pamphlet the Medica Council reiterated the standards

expected of New Zedand doctors in relaion to informing and obtaining consent set out in

paragraph 67 of this decision.

The key dementsinthe Media Council’s 1990 and 1995 statementsfor the medicd professon

on information and consent can be summarised in the following way:

>

Information must be conveyed to the patient in away which enablesthe patient to make

an informed decison.

When conveying information to the patient the doctor must have regard to the patient’s
existing knowledge and understanding of their condition, proposed trestment and

options available,

The assessment of whether or not a doctor has discharged their responghbilities to
properly inform a patient is measured from the standpoint of the expectations of a

reasonable patient, and not the viewpoint of a reasonable doctor.

Inits 1990 and 1995 gtatements the Medical Council said:

“If it can be shown that a doctor has failed to provide adequate
information and thereby failed to ensure that the patient comprehends,
so far as is possible, the factors required to make decisions about
medical procedures, such failure could be considered medical misconduct
and could be the subject of disciplinary proceedings.”

For the sake of completeness the Tribuna records that in April 2002 the Medica Council

issued afurther statement on “Information and Consent”. The updated statement reflects the

Code and recent case law. That statement post dates the events under consideration by the

Tribund. Neverthdess, the Tribuna notesthat in dl respectsrelevant to thisdecision, the 2002
Medica Council statement is similar to the Medica Council’s 1990 and 1995 statements on

“Informetion and Consent”.
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The common law aso provides some guidance when ng Dr C’'sduty to have informed
the complainant about the possibletrestment options availablein thiscase. The promulgeation of
the Code as a Statutory Regulation in 1996 renders it unnecessary to trace the concept of
“informed consent” in other jurisdictions. Suffice to say New Zedand has been subgtantialy
sheltered from the common law devel opment of informed consent because of the passage of our
accident compensation legidation which first cameinto forceon 1 April 1974. That legidation
effectively abolished common law clams for compensation for persond injury caused by

negligence.

It is to be noted however that even prior to the passing of the Accident Compensation Act
1972 New Zedland Courts had made it clear that doctors hed a duty to answer patients
questions honestly and accurately. This point is pertinent to particular 1.1(c) of the charge
which islinked to the complainant’ s statement that a hisfirst consultation with Dr C he:

“ ... asked Dr Cwhether [he] could havean operation to have the cancer
removed, however Dr C would not entertain any suggestion that an
operation could be possible and just repeated the assertion again that the
cancer would kill [him].” 2

In Smith v Auckland Hospital Board  the Court of Appedl upheld adecision of the High
Court in which it was said that the relationship between doctor and patient was sufficient to
impose on the doctor aduty to use carein answering questions put to the doctor. The Court of
Appea emphasised that the doctor’s duty existed in that particular case because the patient
placed reliance upon answers given by doctors before the patient decided to consent to a
femoral arteriogram. The Court of Apped stressed that the case turned upon the fact thet the
doctor’ sinadequate answer wasin response to aquestion which was specificaly asked of him.

The common law has, at least Snce 1965, required doctors to answer patients questions
honestly and accurately. This obligation is now codified in Right 6(3) of the Code.

Second Particular of the Charge

24
25

Complainant’s brief of evidence, paragraph 16
[1965] NZLR 191
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The second particular of the charge focuses on Dr C's dleged falure to communicate in a

sengitive and respectful manner with the complainant.

The Code dso provides clear assstance in determining Dr Cs professond duties and
obligationsto the complainant when eva uating his culpability in reation to the second particular

of the charge.
Right 1(1) of the Code provides:

“ Every consumer has the right to be treated with respect.”

Closdly rdated is Right 3 which provides:

“ Every consumer has the right to have services provided in a manner

that respectsthe dignity and independence of theindividual.” (emphasis
added)

A doctor’ sduty to treat patientswith respect and dignity, now enshrined in Rights 1(1) and 3 of
the Code mirror medicd ethica obligations. For example, the Internationa Code of Medical
Ethics® stressesthe duty of adoctor to practise:

“ ... with compassion and respect for human dignity.”
The same obligation could be found in paragraph 1 of the 1994 NZMA Code of Ethics.

In ng Dr C’ sdutiesto communicate with the complanant in acompassi onate and caring
manner, assi stance can be derived from Professor D. Cole' sbook “Medica Practicein New
Zedland: a Guide to Doctors Entering Practice’.?” Professor Cole reminds New Zedland
doctorsthat their patients:

... have the right to be treated with kindness, care and dignity
throughout the management of their ill health or other medical
management period.”

26
27

1949, 1968 and 1983
Medical Council of New Zedand, 1995, page 10
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Assessment of the Evidence

82.

83.

85.

86.

It was common ground that in discharging its tasks in this case the Tribuna had to assessthe
credibility of the two key witnesses, namely the complainant and Dr C.

The Tribuna carefully assessed both the complainant and Dr C when they gave evidence. The
Tribund had the benefit of assessng the demeanour of both witnesses, especidly when
responding to careful and thorough cross examination undertaken by two senior and very

experienced counsdl.

The Tribuna concluded the complainant was a very honest man who endeavoured to recal
events which occurred dmost four years ago as accurately as he could. The complainant is
clearly avery industrious and intelligent man who was motivated soldly by hisdesire to ensure
Dr C remedied the manner he communicated with his patients. In many respects the
complainant presented as a typical New Zedland xx — resourceful, honest and motivated by

commendable goas.

Notwithstanding the Tribund’ s bdlief the complainant was honest when giving hisevidence, the
Tribuna believes thet the complainant’ s recollection of comments attributed to Dr C in August
2000 and February 2001 may not have been averbatim re-statement of what wasactualy said.
Thisshould not be congtrued asacriticiam of thecomplainant. Theeventsin question occurred
four years ago, and athough most of the commentsattributed toDr C wererecorded in aletter
written in September 2001, it isnotorioudy difficult for anyoneto recdl with absolute precision
thewords used by doctorsin consultations. Having madethisobsarvation, the Tribund believes
that the complainant accurately recalled the generd tenor of the comments made by Dr C duing
the consultationsin August 2000 and the meseting in February 2001.

The Tribund believed Dr C was a very thorough dinician and that his dlinical management of
this patient appeared to have been beyond reproach. It quickly became apparent however that
Dr C wasin the habit of speaking in avery blunt and direct manner. Doctor C was aware that
he had been criticised in the pagt about his style of communication and he thought he had
mellowed over the years. It was clear to the Tribuna however that Dr C 4ill spegksinavery
blunt and direct manner and that he possibly does not appreciate how his directness can be
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readily misunderstood.

The Tribund isvery confident that when the complanant was seen by Dr C on 7 August 2000
Dr C formed the view the complainant had advanced prostate cancer and that the patient’s
condition was probably incurable. There were sound clinica reasonsfor Dr C reaching this
conclusonon 7 Augugt. The Tribund isdso very satisfied Dr C proposed to stage the extent
of thecomplainant’ s disease after undertaking appropriate tests (biopsies, bone scanand MRI)
and that no find decision would have been made about trestment without staging having been
completed. However the Tribuna aso bdieves that at the consultation on 7 August Dr C
bluntly told the complainant to expect the worst and that his style of communication was direct
and easily condrued as being unsympathetic.  The Tribund believes that Dr C's style of
communication on 7 August continued on the other occasions he met with the complainant in

August 2000 and February 2001.

The Tribund has carefully sudied Dr C’scomprehensive reporting | etters to the complainant’ s
GP and have preferred the evidence recorded in Dr C’ snoteswherethey clearly contradict the
complainant’s recollections of events. Aswill become apparent, the Tribunal believesDr C's
notes only provide aclear contradiction to the complainant’ srecollection of eventsinreationto
one eement of the charge, namdy the dlegation Dr C faled to provide him with literature
relating to his condition.

The Tribund carefully listened to the evidence given by the complainant’ swife. Her evidence
primarily related to the consultation on 7 August 2000. Counsd for Dr C submitted that the
complainant’s wife did not corroborate the complainant’ s evidence as to what was alegedly
said by Dr C during that consultation. The Tribund’ sassessment isthat whilst the complainant’s
wife could not recdl precisely what words were said by Dr C she did not directly contradict
what the complainant said about the consultation on 7 August, other than to suggest it was
possible Dr C gave the complainant literature about his consultation (transcript p.971.14). In
relation to the comments made by Dr C on 7 August the complainant’s wife affirmed thet the
complainant asked Dr C if he could have an operation. The complainant’s wife stated “Dr C
advised that an operation would not be possible and he repeated that the cancer would

kill [the complainant] and that we should just accept that” .
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When cross examined the complainant's wife did not retract this evidence. She did
acknowledge however Dr C may have spoken wordsto the effect“ Itscancer of the prostate,
probably fairly advanced until proven otherwise” (transcript p.95 1.25) and that Dr C
“implied that the cancer would kill” the complainant (transcript p.95 |.20, emphasis added).

Tribunal’s Findingsin Reation to Each Particular of the Charge

Particular 1.1(a) “IDr J faled to adequatdly explain to [the complainant] that Dr C was

90.

91.

“gaging’ his disease or explain what “ $aging” was'.

TheTribund isvery satisfied Dr C conveyed to the complainant’s GP that Dr C wasplanning to
sagethe complainant’ sdisease. However, the Tribuna isequaly and unanimoudy satisfied Dr
C did not explain“staging” or the staging processto the complainant. The Tribuna believesthat
if Dr C had explained the staging processto the complanant he would have readily understood
what staging entailed and the reasons for undertaking that process.  The Tribund is very
convincedif Dr C had used the“facid eczema’ ana ogy to describe staging then the complainant
would have readily recalled that explanation. The Tribuna believes Dr C did not explain the
staging processto the complainant. The Tribund has concluded Dr C bdieved the complainant
was struggling to come to terms with the news he had prostate cancer. The Tribund aso
believed Dr C thought it desirable to convey to the complainant in no uncertain terms that the
complainant probably had incurable prostate cancer, and that the complainant should not be
digtracted with additiona information at the time of the consultationson 7, 14 and 21 August
2000.

A mgority of the Tribund believesthat Dr C’ sfalureto explain“ staging” condituted afalureto
adhere to the standards expected of axx in Dr C'spodtion. The mgority believe that Rights
5(2), 6(1) and 6(2) of the Code required Dr C to explain saging to the complainant for the

following reasons

»  explaning staging to the complainant would have been entirdy consstent with Dr C’s
duty to communicate“ openly, honestly and effectively” with the complainant (Right 5(2)
of the Code);
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>  explaning staging would have been consgtent with providing informetion to the
complainant that a reasonable consumer in the complainant’s circumstances would

expect to receive (Right 6(1) of the Code);

»  explaning staging would have been condgent with Dr C’s duty to ensure the
complainant had information that a reasonable consumer in the complainant's
circumstances needed before consenting to further medica procedures (Right 6(2) of
the Code).

A minority of the Tribuna (Drs Bennett and Civil) accept Dr C had a duty to inform the
complainant about staging, but believe Dr C did not breach his duty because in the normal
course of events Dr C would have explained the staging process if there had been further
consultations after 21 August 2000. The minority members of the Tribund believetha Dr C
should not be criticised for not explaining the staging process during the course of the three
consultations which occurred in August 2000 because Dr C was managing the amount of
information he was giving to his patient and that it was reasonable for Dr C not to have
explained staging at what were early stages of the thergpeutic relationship.

All members of the Tribund believe Dr Cs falure to explan staging does not judify a
disciplinary finding in this case. Those members of the Tribunad who have concluded Dr C
falled to discharge his professona responghilities to the complainant by not explaining the
daging process bdieve his omisson does not justify a disciplinary finding because the
complainant had just three intensive consultations with Dr C over atwo week period andDr C
reasonably anticipated having many more consultations during which hewould in al likelihood
have explained the Staging process.

Particular 1.1(b) “IDr C] faled to provide [the complanant] with literature regarding his

94.

condition despite Dr C recording in his notes that he had done s0”.

TheTribund isunanimoudy of theview Dr C probably did give the complainant literature about
his condition at the consultation which occurred on 7 August 2000. There are two reasonsfor
the Tribund reaching this conclusion:
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»  Dr C'sletter of 7 August 2000 to the complainant’s GP categoricaly states Dr C did
give literature to the complainant that day. The Tribund believesthat in dl likelihood

this contemporaneous record accurately reflects what occurred.

»  Thecomplainant had biopsiestaken on 14 August. Thecomplainant needed tofast and
take |axative suppositories and antibioticsprior to that procedure being performed. The
explanation as to how a patient prepares for a prostate biopsy is usually set out in
written directions. The fact the biopsies were able to be performed on 14 August
srongly supports the belief the complainant complied with directionswhich are usualy
given to patients in pamphlets about the process for preparing for a prostate biopsy.

Particular 1.1(c) “IDr d faled to adequately discuss with [the complainant] other options

95.

96.
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available to treat prostate cancer”

This alegation rdates to the complainant asking Dr C on 7 August 2000 if he could have an

operation to have the cancer removed. The complainant’ s evidence was that:

“...Dr Cwould not entertain any suggestion that an operation could be
possible and just repeated the assertion again that the cancer would kill
[him]”.

In hisreporting letter to the complainant's GP of 7 August 2000 Dr C candidly acknowledged
hedid:

“...not [go] into therapy with [the complainant] as ... he had quite enough to
absorbinonego”.

Thereisno evidenceto suggest Dr C explained the possibility of surgery with the complainant at
any of the consultationsin August 2000. Thisisconggtent with the Tribund’ sbelief Dr C was
confident the complainant probably had incurable cancer and that it was better for the
complainant to face the redlities of his having an incurable condition rather than raise hopes by
talking about surgery prior to the disease being staged.

The Tribund is unanimoudy of the view Dr C had aduty to explain the possibility of surgery to
the complainant when asked about this possibility on 7 August 2000. Doctor C should have
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answered the complainant’ s question in away which was qualified by the need for the saging
process to be completed before any final decisions could be made about treatment options.

99.  TheTribund bdieves Dr C' s duty to discuss the possibility of surgery with the complainant is
fully conggtent with the following provisions of the Code:

»  Right 5(2) - discussng the possibility of surgery would have been congstent with “ open,
honest and effective communication”;

»  Right 6(1) — discussing the possibility of surgery would have been consgtent with
providing information which areasonable consumer, inthe complainant’ s circumstances,

would expect to receive;

»  Right 6(2) — discussing the possibility of surgery would have been consstent with Dr
C’s duty to give the complainant information that a reasonable consumer, in the
complainant’ s circumstances, needed before making a choi ce before undertaking further
medical procedures,

»  Right 6(3) — discussing the possibility of surgery would have been consstent with Dr

C’sduty to provide honest and accurate answers to questions relating to services.

100. The Tribund has concluded, by a very fine margn that Dr C's breach of his duties to the
complainant in relation to Particular 1.1(c) of the charge does not judtify a disciplinary finding
againg him. The Tribund has concluded Dr C could be excused for not discussing surgery asa
treatment option until the results of the biopsies, bone scan and MRI wereavailable. That said,
the Tribuna believes it would have been entirely reasonable and proper for Dr C to explainto
the complainant that trestment options (including surgery) would be discussed once the results
of theclinical tests were known.

Particular 2

101. Although particular 2 containsfive sub-particularsit isconvenient to dedl with particular 2ona

cumulative bass.

102. Itisnot possblefor the Tribuna to makefindings asto precisely what wordswere used by Dr
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C on7and 21 August 2000 or 12 February 2001. The passage of time between the eventsin
guestion and the complainant’s letter of September 2001 is by itsdlf sufficient to cause the
Tribund to be cautious about drawing conclusonsasto exactly what wordswere said by Dr C

to the complainant on the days in question.

103.  Notwithstanding the Tribuna’ sinability to determine exactly what Dr C said to the complainant,
the Tribund is nevertheess satisfied Dr C did make a series of comments smilar in effect to
those dleged by the complainant. The Tribund’ s reasons for reaching this concluson are:

»  the Tribuna was impressed by the complainant’s honesty and believe that in most
respects he was areliable witness,

>  the complainant had no motive to mis-represent what was said to him by Dr C;

»  the comments made by Dr C dearly had aggnificant impact on the complainant and
were comments which the complainant was unlikely to forget (athough the complainant
may not have been able to recal exactly what words were spoken by Dr C);

»  Doctor C is a blunt communicator who was very likely to have spoken to the

complanant in a brusgue and direct manner;

»  Doctor C acknowledged the likelihood of his making acomment on 7 August 2000 to
lighten the Sitution, and that his attempts a humour could easily have been interpreted

as being offensve in the circumstances.

104. TheTribund isunanimoudy of the view that on 7 August 2000 Dr C made commentswhich, if
not identica to those recdled by the complainant were smilar in meaning to those recdled by
the complainant. In particular the Tribuna believes that on 7 August Dr C:

»  tried to make ajoke about people engaging in ana penetration “for fun” when carrying

out the trans-recta ultrasound scan of the complanant;

»  told the complainant that his headaches werein dl likelihood due to secondariesin his
skull;
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»  told the complainant that his condition was likely to be termina and that his cancer
would probably kill him.

The Tribund dso bdieves that on 21 August Dr C told the complainant that his cancer was
likely to be through the rest of his body, and that on 12 February 2001 he conveyed to the
complainant his belief that the complainant’ slong term prognosis was not good and thet there

was alikdihood of cancer recurring.

The Tribund bdieves Dr C conveyed these messagesin ablunt and direct manner and that his
communications could readily be congtrued as unsympathetic and offensvein the circumstances.

The Tribund believes that when viewed cumulatively, the matters complained of in Particular 2
of the Notice of Charge congtituteabreach of Dr C’ sduty to treat the complainant with respect
and dignity. Doctor C breached the obligation described by Professor Cole as one which
requires doctors to treet their patients with “kindness, care and dignity”.

TheTribund isunanimoudy of the view that its cumulative findingsin reaion to Particular 2 of
the charge passthetests of conduct unbecoming amedical practitioner set out in paragraph 58
of thisdecison. The Tribund finds Dr C’sindiscretions condtitute “conduct unbecoming” as
that term has been described by the Didtrict Court in Perera. That isto say, the Tribunal has
concluded Dr C’s conduct does not meet the test of professiona misconduct, but his conduct
judtifiesafinding of conduct unbecoming amedical practitioner.

The Tribund’ s reasons for reaching this concluson are;

»  Doctor Cs comments to the complainant on 7, 21 August 2000 and 12 February
2001, fell well below the standard of behaviour reasonably expected of a xx in his
circumstanceswhen viewed from thedua standpoints of the reasonabl e expectations of

the profession and community;

»  Doctor Cs conduct reflects adversely on his fitness to practise medicine in that his
behaviour was incong stent with the conduct expected of axx in hiscircumstancesand
his behaviour justifies adisciplinary sanction, abeit & the lower end of the spectrum of
pendties avallable to the Tribund;
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»  Adisdplinary finding isjudified in this case in order to:
. uphold professional standards; and
. punish Dr C.

TheTribuna believesthat it isessentia doctors consstently communicate withtheir patientsina
manner which is respectful and in away which recognises and acknowledges the dignity of
individud petients.

The Tribuna has congdered whether itsfindingsin reation to Particulars 1.1(a) and () when
viewed cumuletive in relation to its finding in relation to the particulars in Part 2 of the charge
judtify an additiona disciplinary finding. Having concluded the CAC hasnot established thefirst
particular of the charge congtitutes either professional misconduct or conduct unbecoming, the
Tribuna does not believe it gopropriate to impose any cumulative finding in relation to the first
particular of the charge.

Summary

111

112.

Doctor C’sconduct when speaking to the complainant on 7, 21 August 2000 and 12 February
2001, when viewed cumulatively amountsto conduct unbecoming amedica practitioner which
reflects adversely on hisfitness to practise medicine.

TheTribund invites counsd to file submissons on penaty and name suppression in accordance

with the timetable set out in paragraph 4 of this decision.

DATED at Wdlingtonthis 17" day of August 2004.

D B Collins QC

Chair

Medicd Practitioners Disciplinary Tribund



