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Hearing held a Welington on Monday 6 through to and including

Thursday 9 December 2004

APPEARANCES. Ms K P McDondd QC and Mr J Tamm for the Director of
Proceedings

Mr C JHodson QC and Ms R Scott for Dr JA Marks

Introduction

1 Dr John Angus Marks is a registered medica practitioner practisng in Gisborne as a
Conaultant Psychiatrist. At the time of the events in question, he was practising at

Wadlington.
TheCharge
2. Dr Marks has been charged with professional misconduct pursuant to sS02 and 109 of the

Medica Practitioners Act 1995 by the Director of Proceedings regarding his management
of the late AB between 11 August 1999 and 16 October 1999.

3. The charge sets out the particulars in which it is aleged that, if proved, either separately or

cumulatively, Dr Marks conduct amounted to professona misconduct as follows:

1 On or about 11 August 1999, or any time theresfter, he falled to:
1.1  Undertake or document an adequate clinica assessment of AB;
and/or
1.2  Undertake or document an adequate risk assessment; and/or
1.3  Develop or document an adequate treatment plan;

And/or



2. On or about 10 September 1999, or any time theresfter, he falled to
2.1  Undetake or document a thorough and systemétic review of
AB’s mentd status; and/or

2.2  Adeguady formulate or document a diagnosis,

And/or
3. On or about 17 September 1999, or any time thereafter, he faled to
undertake an adequate review and/or adjustment of AB’s medication
planin light of his presentation;
And/or
4, On or about 8 October 1999 he failed to adequately communicate with

AB, and/or his partner, Ms E, and or AB’s parents regarding the

advantages and/or disadvantages of admission to hospitd.

Name Suppression Orders

4,

On 1 September 2004 the Tribuna made an order pursuant to section 106(2)(d) of the
Act prohibiting publication of the name, occupation and other identifying detalls of the late
AB and his parents CB and DB and any information that might leed to their identification.

At the commencement of the hearing on 6 December 2004 Ms E (referred to as “Ms E’),
the partner of the late AB, made an gpplication that her name be included in the above

order. The Tribuna made an order accordingly.

These orders are referred to at the end of this decision under the heading of “Conclusion
and Orders’.

Witnessesfor the Director of Proceedings

7.

The Director of Proceedings cdled five withesses:

(@ Thecomplainant CB, the mother of AB.



(b)  Thecomplainant DB, the father of AB.

(c) Dr Bridget Margaret Taumoepeau, Consultant Psychiatrist of Wellington.

(d) Deborah Leigh Antcliff, Consultant Psychiatrist of Auckland, who was caled as an
expert.

(¢ Dr Russl Howard Wyness, Consultant Psychiatrist of Auckland, who was called

as an expert.

Witnesses for Dr Marks

Dr Marks gave evidence on his own behalf.

Expert Witnesses

10.

11.

12.

13.

14.

The Tribund was gppreciative of the expert testimony provided by Dr Antcliff and Dr
Wyness.

When Dr Wyness was cdled to give evidence, Mr Hodson objected to its admissbility,
essentialy on two grounds.  Firdt, that Dr Wyness did not have the requisite or reevant
expertise in the particular areas under consderation, and secondly, that he could not have
complied with the Practice Note (No. 3) issued by the Tribund on 5 February 2004
regarding the giving of expert evidence as he had not seen it prior to being caled.

Mr Hodson argued that it was not a matter of what weight, if any, should be attributed to
Dr Wyness evidence but that it should not be admitted &t dl.

Dr Wyness was given a copy of the Practice Note to read. He undertook to comply with
it when giving ord evidence and that insofar as it related to the content of his written brief
of evidence (which had dready been exchanged between counsdl and which the members
of the Tribund had read) he bdieved it complied with the Practice Note.

Ms McDondd dicited further evidence from Dr Wyness (in addition to his curriculum vitae
which was produced) regarding his experience and proposed expertise.

The Tribund then ruled that it would receive and hear Dr Wyness' evidence.



15. Having heard fully Dr Wyness' evidence including his crass-examination, the Tribund has
no hestation in finding that Dr Wyness does have the relevant knowledge and experience

to admit him as an expert.

16. The Tribund aso observes that much of the opinion evidence which Dr Wyness gave was
in accord with the expert evidence of Dr Antdliff.

Legal principles

Evidence and Submissons

17. While the Tribund, in reaching its decison, has given full and careful consideration to al of
the evidence presented together with the documents produced and the very hepful
submissions of Counsdl, for the sake of brevity it has not necessarily made reference to

every agpect of them in thisdecison.

Onus of Proof

18. The onus of proof ison the Director of Proceedings whose Counsel accepted at the outset
that it was for her to produce the evidence which proves the facts upon which the charge is
based and to establish that Dr Marks is guilty of the charge that is professond

misconduct.

Standard of Proof

19. As to the standard of proof, the Tribund must be satisfied that the relevant facts are
proved on the baance of probabilities. The standard of proof varies according to the
gravity of the dlegations and the level of the charge. If the charge againgt the practitioner is
grave then the dements of the charge must be proved to a sandard commensurate with the

gravity of what isaleged.



Professionad Misconduct

20. The garting point for defining professona misconduct is to be found in the judgement of
Jefferies Jin Ongley v Medical Council of New Zealand (above) when he posed the test
in the following way:

“Has the practitioner so behaved in a professional capacity that the
established acts under scrutiny would be reasonably regarded by his
colleagues as congtituting professional misconduct? ... The test is
objective and seeks to gauge the given conduct by measurement against
the judgment of professional brethren of acknowledged good repute and
competency, bearing in mind the position of the Tribunal which
examined the conduct.”

21. In B v The Medical Council (unreported HC Auckland, HC11/96, 8 July 1996) Elias J
sad in rdation to acharge of “conduct unbecoming” that:

“... it needs to be recognised conduct which attracts professional
discipline, even at the lower end of the scale, must be conduct which
departs from acceptabl e professional standards” .

Her Honour then proceeded to State:

“That departure must be significant enough to attract a sanction for the
purposes of protecting the public. Such protection is a basis upon which
registration under the Act, with its privileges, is available. | accept the
submission of Mr Waalkens that a finding of unbecoming is not required
in every case where error is shown. To require the wisdom available
with hindsight would impose a standard which is unfair to impose. The
guestion is not whether the error was made but whether the
practitioner’s conduct was an acceptable discharge of his or her
professional obligation.”

Her Honour aso stressed the role of the Tribund and made the following invauable
observations.

“The inclusion of lay representatives in the disciplinary process and the
right of appeal to this Court indicates the usual professional practice
while significant, may not always be determinative: the reasonableness
of the standards applied must ultimately be for the Court to determine,
taking into account all the circumstances including not only usual
practice, but patient interest and community expectations, including the



22.

23.

expectation that professional standards are not to be permitted to lag.
The disciplinary process in part is one of setting standards.”

In the Tribund’s view, the test as to what congtitutes professionad misconduct has changed
snce Jefferies J ddivered his judgement in Ongley. In the Tribund’s opinion the following
are the two crucid condderations when determining whether or not conduct congtitutes

professona misconduct:

(&) There needs to be an objective evauation of the evidence and answer to the following
quegtion:
Has the doctor so behaved in a professond capacity that the established
acts and/or omissions under scrutiny would be reasonably regarded by the
doctor’s colleagues and representatives of the community as congtituting
professona misconduct?
(b) If the established conduct fals below the standard expected of a doctor, is the
departure dgnificant enough to atract a disciplinary sanction for the purposes of
protecting the public and/or maintaining professond standards, and/or punishing the

doctor?

The words “ representatives of the community” in the firgt limb of the test are essentid
because today those who st in judgement on doctors comprise three members of the
medical professon, a lay representative and chairperson who must be a lawyer. The
compogtion of the medicd disciplinary body has dtered since Jeffries J delivered his
decison in Ongley in 1984. The new statutory body must assess a doctor’s conduct
againg the expectations of the professon and society. Sight must never be lost of the fact
that in part, the Tribund’s role is one of setting standards and that in some cases the
community’s expectations may require the Tribund to be critical of the usud standards of
the professon: B v Medical Practitioners Disciplinary Tribunal (above). In Lake v
The Medical Council of New Zealand (unreported High Court Auckland 123/96, 23
January 1998, Smellie J) the learned Judge Stated: “If a practitioner’s colleagues
consider his conduct was reasonable the charge is unlikely to be made out. But a
Disciplinary Tribunal and this Court retain in the public interest the responsibility of

setting and maintaining reasonable standards. What is reasonable as Elias J said in



24,

25.

B goes beyond usual practice to take into account patient interests and community

expectations.”

This second limb to the test recognises the observations in Pillai v Messiter [No. 2]
(1989) 16 NSWLR 197, B v Medical Council, Saite v Psychol ogists Board (1998) 18
FRNZ 18 and Tan v ARIC (1999) NZAR 369 that not al acts or omissons which
conditute a failure to adhere to the standards expected of a doctor will in themselves

condtitute professona misconduct.

In the recent High Court case of McKenzie v MPDT and Director of Proceedings
(unreported High Court Auckland, CIV 2002-404-153-02, 12 June 2003), Venning J
endorsed the two question gpproach taken by this Tribuna when considering whether or
not a doctor’ s actsomissons congtitute professona misconduct. He stated at para 71 of

hisjudgement:

“I71] In summary, the test for whether a disciplinary finding is merited is a
two-stage test based on first, an objective assessment of whether the
practitioner departed from acceptable professional standards and secondly,
whether the departure was significant enough to attract sanction for the
purposes of protecting the public. However, even at that second stage it is not
for the Disciplinary Tribunal or the Court to become engaged in a
consideration of or to take into account subjective consideration of the
personal circumstances or knowledge of the particular practitioner. The
purpose of the disciplinary procedure is the protection of the public by the
maintenance of professional standards. That object could not be met if in
every case the Tribunal and the Court was required to take into account
subjective considerations relating to the practitioner.”

Conduct Unbecoming

26.

27.

The Medicd Practitioners Act 1995 provides three offences, namely, “disgraceful conduct
in aprofessond respect”, “ professona misconduct” and “conduct unbecoming’.

In B v Medical Council (above) Elias J observed a p.14:

“ The scheme of the Medical Practitioners Act 1968 establishes a hierarchical
conduct for disciplinary purposes. In ascending order of gravity the categories



28.

are unbecoming conduct (a category introduced by the amendment to the Act
in 1979) professional misconduct and disgraceful conduct. ...There is little
authority on what comprises ‘conduct unbecoming’. The classification
requires assessment of degree. But it needs to be recognised that conduct
which attracts professional discipline, even at the lower end of the scale must
be conduct which departs from acceptable professional standards. ... The
threshold is inevitably one of degree. Negligence may or may not (according
to degree) be sufficient to constitute professional misconduct or conduct
unbecoming” .

In McKenzie v Medical Practitioners Disciplinary Tribunal and The Director of
Proceedings (28 May 2003) Venning Jreferred to “atrilogy of disciplinary offencesin an
ascending order of gravity and penaty” and observed that the penaties imposed by the

1995 Act for *conduct unbecoming” and “professona misconduct” are exactly the same.

He further obsarved:

“The term ‘professional’ within *professional misconduct’ is not to be
interpreted as within a smple rising scale in which it necessarily starts above
‘conduct unbecoming a practitioner’ in gravity. In law the professional
misconduct offence could be of equal or even lesser gravity” .

Background events

29.

30.

AB was born in 1968, the eldest of four children. He had anormal childhood, had been a
successful student both academicdly and socidly, was wdl-liked and excelled at sport.

He was highly creative and had a particular tlent as a writer of poetry, fiction and drama.
During his time at university and subsequently from 1987 through to January 1990 A’s
illness began to manifest itsalf with a gradua but marked decline in his academic and work
achievements and adow deterioration in hislevd of functioning, and depression.

In February 1990 he was admitted to Timaru Hospita’ s psychiatric ward having suffered
his first psychotic episode with paranoid delusions and hdlucinations. While an inpatient
there, he was diagnosed as having schizophreniform psychoss. He was prescribed an
anti- psychotic medication which resulted in a degree of recovery and an anti-depressant
medication, imipramine. Following his discharge from hospital dmost a month later he
returned to Wellington to resume living with his parents. However, his mentad hedth began
to deteriorate agan.
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32.

33.

35.

36.

37.

38.

39.
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In April 1990 A was admitted to Ward 27, the psychiatric unit at Wellington Hospitd. He
hed discontinued his anti-depressant medication of imipramine, had become suicidd and
had atempted to hang himsdf.

From the time of his presentation, there was uncertainty about A’s diagnosis as he
presented with both schizophrenic and affective symptoms.

Thiswas the first of anumber of suicide attempts which A would make.

While an inpatient a& Ward 27, A was diagnosed with schizophrenia with a differentid
diagnosis of bipolar disorder — depressed phase. He was treated with chlorpromozine
which was discontinued prior to his discharge in May 1990. However, trestment with

imipramine was continued and he was prescribed lithium, an anti-psychotic drug.

In early March 1991 A was again admitted to Ward 27 of Wélington Hospita. He had
made a further attempt at suicide, this time by an overdose of his medication. At that time,
he was very depressed. He was discharged after one week. He was continued on anti-
psychatic medication but trestment with lithium was ceased due to unpleasant side effects.

In early July 1991 A was admitted to Ward 27 of Wélington Hospitd for a third time
where he remained for just over two months until his discharge on 6 August.

He was admitted on this occason due to increasingly bizarre behaviour. He was initidly
treated with pimozide, an anti-psychotic drug, and clonazepam. After 10 days following
his admisson, A was dso treated with carbamazepine, a mood dabiliser. This was

because of his devated mood state and because of the mood swings he had undergone in
the past.

Due to ongoing problems with acceptance of medication, A was commenced on
hal operidol, an anti-psychatic drug, by injection. The dose at that time was 150mg four-
weekly.

During this period, the diagnoss was changed from schizophrenia to schizoaffective
disorder due to the further period of mood disturbance associated with psychotic features.
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45.

46.

47.

48.

49,
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For approximately the next two years between August 1991 and May 1993, A’scondition
dabilised. He continued to live at home with his parents, working part time and was seen
regularly as an outpatient.

On 31 May 1993 A was admitted for afourth time to Ward 27 at Wellington Hospital.

At this time, he was having grandiose rdigious ddusions and hdlucinations. The sudden
onset of psychotic symptoms followed the discontinuation of carbamazepine and a
reduction in hisdose of haoperidol earlier in 1993. He was discharged on 8 June 1993.

Following his discharge, A became severdly depressed and, on 15 June 1993, he made a

further serious attempt a suicide, on this occason by e ectrocution when aone a home.

On 16 June 1993 A was admitted for a fifth time to Wellington Hospital. He was arted
on imipramine 150mg daily and continued on ha operidol (100mg 4 weekly).

A was avoluntary patient and was given home leave.

On 26 June 1993 he returned to the hospita in a psychotic state and, four days later, on
30 June he l€ft the ward without permission. On this occasion, A made two further serious
atempts a suicide on the same day. The firgt attempt was by jumping from a moving car
in which he was a passenger and the second was getting into a truck with the keys ill in
the ignition (while the driver was absent) and crashing the vehicle into a building which

housed a pre-school centre. Fortunately, no-one was hurt in that incident.

As areallt, A was re-admitted to hospita in the forengc psychiatric unit as a compulsory
inpatient under the Mental Hedth Act due to hisimpulsivity and high risk behaviour.

A was continued on haoperidol 100mg once every four weeks. He was given it in the
form of the depot long acting injections which are used as regular medication for those who
are conddered to have ongoing psychatic illness which requires maintenance thergpy. He

was a0 given carbamazepine daily in order to stabilise his mood swings.

On 22 October 1993 the care of A wastransferred to the Community Psychiatrist.
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55.

56.

S7.

58.
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In 1996 the B family underwent a persond tragedy when A’s brother and the brother’s

partner committed suicide,

Despite this, from the end of 1993 until July 1998 A remained stable with the support of
his family, his hedlthcare providers and a successful medication regime of haoperidol and
carbamazepine on which he was maintained. According to his parents, A was a happy
and credtive young man during this period and was doing wel despite the difficulties he
faced; and that the medication regime he was on worked very well.

In 1998 and 1999 a number of changes took place in A’s life. Theseincluded entering a
new relaionship with a woman (Ms E) with whom he had been friends for a number of
years, and suffering a break-in to his home during which he was the victim of a violent
atack by Ms E s former husband. Thislatter incident resulted in A having to have contact
with both police and the criminad Court which he found most unwe come.

It was a this time that A aso questioned the reason for hisillness. He formed the view

that he was not mentdly ill but rather had been the victim of sexud abusein hisearly years
(by athird party).

A dso experienced a series of changes in relation to the hedlth professondsinvolved in his
care, including being changed to anew psychiatrist, Dr Marks.

By July 1998 Dr Marks had been assgned to take over the role of A’s tregting
psychiatris.

On 15 March 1999 A had hisfirgt consultation with Dr Marks at the Tacy Street Clinicin
Kilbirnie, Welington

There were further consultations with Dr Marks on 9 April, 30 April, 28 May, 11 August,
10 September, 17 September, and 8 October 1999.

On 15 October 1999 A atempted suicide by hanging and died the following day as a

result of hisinjuries.
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Evidence called by Director of Proceedings

CB

59.

60.

61.

62.

63.

65.

Mrs B, A’s mother, was the fira of the witnesses to be caled on behdf of the Director.
Mrs B outlined A’s background and the higtory of his illness from when he first began to
manifest symptoms of it, abrief history of which is set out above.

Mrs B referred to A’s period of stability between 1993 and early 1999. She was of the
view that the medication regime A was receiving worked very well.

She dso referred to the changesin A’s life in 1998 and 1999 which, in her assessment,
caused consderable stress for A and which she referred to as “ stress factors”.

On 15 March 1999, A had his first consultation with Dr Marks when Dr Marks attended
a A’shome.

There was a change from a previous care manager (Ms Boyd) to a new care manager (Ms
Clarke). Previoudy a nurse would attend at A’s home to give him his regular intra-
muscular haoperidol injections but the new care manager required A to attend at the clinic
to haveit. MrsB explained that A found this digtressing.

At around thistime A began to question his medication regime and wanted it reduced. It
appears that Ms Clarke disagreed that it should be reduced as a result of which A had a
fdling out with her. This resulted in a new care manager (Mr Verner) being gppointed in
June 1999.

One of the dtress factorsin A’s life was when he entered into a relationship with Ms Ein
early 1999. This reationship became complicated when Ms E s ex-husband broke into
A’s home and attacked him with violence in March 1999. As aresult, A had to have
dedings with both the Police and the law Courts which he found mogt disturbing and
became fearful that he might be the subject of a further atack.



606.

67.

68.

69.

70.

71.

72.

73.

14

A further issue was A’ s concern about the impact his medication was having on hislife and
how it was affecting his rdationship with MsSE. Prior to this, Mrs B said that A had come
to terms with the sde effects of the various medications he required and that he was
particularly compliant as he feared the possibility of areapse. Because of the effect on his
relationship with Ms E from February 1999 onwards he and Ms E began to question
whether changes could be made to his medication regime.

Another issue was that in early 1999 A began to raise questions in relation to the reason
for hisillness He asserted he had been sexudly abused in his childhood (by athird party)
and that this was the cause of hisillness rather than him being schizophrenic. The assertion
of sexua abuse had not been raised before.

Also asociated with this was some issue in A’s mind that he may have been in someway

respongble for his brother’ s degth.

Mrs B referred to a further stress factor which related to a new flatmate who lived in A’s
home with him which did not work out. A had some fears about being done in his house
a night and asareault, A’s parents were faced with the prospect of relocating him.

It should be stated at this juncture that Mr and Mrs B were totally devoted parents
committed to doing everything within their ability and their means to support A and, did so,
from the outset of hisillness until his death.

Over the years, the impresson they had received from A’s various care workers and

psychiariss was that A’s dress levels should be kept a a minimum.

There were some matters of which Mrs B was not aware at the time of A’sdeath but of
which she became aware after his death from his medica notes and other documents
disclosed and from the Coroner’ sinquest.

Mrs B described A’s deterioration, in particular from about July 1999 onwards when he
began to suffer from depression, was not eeting properly, was deeping to excess, was very
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dow and could not complete smple tasks such as doing the dishes and generdly looking
after himsalf. Mrs B was keeping A company when Ms E was not around.

She referred to his dedusond thinking which was episodic but, in her experience of him,
came to the fore when he was very ill. She knew that either severe depression or a manic
phase were the typical precursors to the onset of A’s psychosis and was very concerned

about hiswellbeing.

It appears that acommon theme of those attempts was that they were preceded by a state

of depression in the presence of mood disturbance associated with psychotic features.

As a reault of her concern, Mrs B had a number of dedings with Mr Verner and Dr
Marks.

Although Dr Marks had eight gppointments/consultations with A between 15 March and 8
October 1999, it is the consultations of 11 August, 10 and 17 September, and 8 October
1999 to which the charge more particularly refers.

Mrs B requested and, with A, attended a consultation with Dr Marks on 11 August 1999
a the Clinic. She said the conaultation was lengthy and that they had not had one like that
for some time basically because they had not had the same degree of concern for A until
then.

Dr Markswrote in the notes concerning the 11 August 1999 consultation the following:

11/8/99 Came (with) Mum.

Seen (by) Mike V.

“Not too good. Not too flash”

‘Come into a period where I’'m unable to do anything’
-Unmotivated, indecisive, depressed

Not handling finances, anything properly.

On haloperidol 80mg IM @ 6/52.

Off CBZ 6/12. was on 200mg bd



80.

81.

82.

83.

16

Low mood began 3/52 ago after assault by

G’friend’s ex-partner. Police sentenced him to just 2 mos.
A feels cheated by police who ‘did deal’ (with) his assailant
Feels his change of mood related to these events.

Mum

Noticed change in mood

OK last Friday

Not eating properly

Not looking after self

Sleeping to XS

Slower — can’t even complete dishes

treatment imipramine 50mg tid

1/12

During the course of the consultation, Mrs B said she explained in detail the concerns she

had regarding A and the changesin him.

Mrs B referred to the clinical notes made by Dr Marks concerning the carbamazepine
which records “off cbz 6/12". This note indicates that A had not been taking the
carbamazepine for the previous sx months. However, Mrs B said that Dr Marks did not

inform her of this at that consultation.

While Dr Marks' clinica notes for this consultation also record that A was prescribed the
drug imipramine 50mg, Mrs B said she was not advised of this a the time when she
attended this consultation.

Mrs B referred to a consultation A had with a GP, Dr Pickett, on 23 August 1999 of
which she became aware (after his deeth) from reading his diary and other documents.
The purpose of his vigt was in rdation to the Sde effects he was experiencing from the
imipramine. Dr Pickett made changes to the medication in a bid to reduce the side effects.

Hetold A to take two pills a night only. It is apparent from A’s medicd notes that he
informed his care manager, Mr Verner, of thison 25 August 1999. However, with regard
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to Dr Marks earlier clinicad notes of 11 August 1999, there is no record in them of the
dose of imipramine being titrated.

In early September 1999 A told his parents that he was dying of lung cancer. They made
an gppointment and accompanied A to their family GP. Following an examination of A,
the GP assured A he did not have that illness and that he was physicdly very hedthy.

In the days following, Mrs B was so concerned about her son’s mental state that she made

contact with A’s care manager, Mr Verner, and expressed her concernsto him.

Mr Verner paid A ahome visit on 3 September. It appears A did not keep a subsequent
gppointment with Dr Marks on 8 September on which date Mr Verner telephoned A. Mr
Verner received a telephone cdl from Mrs B on 9 September during which she expressed
her concerns a A’s mental state and behaviour. Together they discussed a plan for the
following day. On 10 September Mr Verner paid A ahome vist, and it was agreed A

would see Dr Marks that afternoon.

On 10 September 1999 Mrs B accompanied A to his appointment with Dr Marks &t the
Tacy Street dinic.

Dr Marks wrote in the notes concerning that consultation the following:

10/9/99 C/o Tired all the time.

Mood low scared —but sleeping xsively

Has been on imipramine 50mg bid

But has only been taking one tablet because of side effects
therefore Try CBZ 200mg one tablet bd

On Haldol 100mg. I/M @ 6/52

Akathesia and restlessness evident

Declined anticholinergics.

to see Mike V

Mrs B said she was surprised to learn a this consultation that A had not been taking his
carbamazepine which, on her observations, had helped him so much in the past. A was
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re-instated on carbamazepine. At A’srequest, Mrs B undertook to ensure that A took his
medication as she would adminigter it to him.

On 15 September 1999 Mr Verner paid A ahome vist.

Mrs B accompanied A to his next consultation with Dr Marks on 17 September 1999.

Dr Marks wrote in the notes concerning that consultation the following:

17/9/99 Irritable, angry, sleeping ++

Too tired to do anything.

On CBZ 200mg one tablet bd. Haldol 100mg @ 6/52

for Haldol 50mg I/M @ 1/12 + amitryptiline 50-100-150mg nocte
for Community psychiatric nurse.

1/12

Dr Marks clinica notes record that he reduced A’ s haoperidol medication to 50mg once
every four weeks, and started A on the drug amitryptiline in place of imipramine due to the
latter’'s Sde effects. Mrs B told the Tribuna of her concerns that Dr Marks neither
consulted nor advised her about those changes to A’s medication. Her understanding was
that A was dill having the same dose of haoperidol as he had had previoudy (prior to 30
April 1999), that is, 100mg once every five weeks.

She sad that the label on the packaging for the amitryptiline smply advised that A was to
take three tablets at night. She said there was no mention either on the packet or from
what she could ascertain A had been told of the dose needing to be titrated.

She said during this consultation the care manager had criticised A for not taking his anti-
depressants and, in response to this, A had asked his mother in Dr Marks presence to
asss him with dlocating his medication on adaily bass.

Mrs B recdled that at some time in September 1999, she spoke to A’s care manager
expressing concerns she had about Dr Marks. A’s parents were considering whether they
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should be looking a having someone else care for A as they had both become increasingly
unhappy a A’sfalure to improve. However, Mrs B told the Tribund that neither she nor
her hushand were aware of changes which had been madeto A’s medication.

On 22 September 1999 Mr Verner paid A ahome vist.

On 24 September 1999 Ms E's ex-husband was sentenced regarding his assault on A.
Also, Ms E gpplied for arestraining order againgt her ex-husband, whichimpacted on A’s
mood and caused him further distress.

At thistime, A was tending to stay more often at his parents home rather than his own.
His parents were ensuring that he was taking his medication and eating and drinking
properly dthough he was till very low and getting worse.

On 27 September 1999 Mrs B telephoned A’s care manager as she was particularly
concerned about A’s condition that day, and told him that despite A taking his medication,
his mood was 4ill very low. She described A’s symptoms which included A’s thoughts
that his body was dying and that he was angry that he could not help himsdf. Mr Verner
attended on A a Mr and Mrs B’s home that day where A was Staying.

Mrs B sad that in the days following, A’s condition showed no sign of improvement. He
was tired and depressed. The care manager visited A again on 30 September 1999 a his
parents home where he was staying. A expressed fedings to him that he was not coping,
that he dill felt worthless and was unmoativated with no energy.

Mr Verner visted A on 5 October 1999 a A’s home where he administered an injection
of 50mg haloperidal.

Mrs B said that throughout October A’s condition deteriorated further. He was afraid to
be living done and dthough he had returned to his own home he was spending his days
with her at her home. They went for long walks and did things together.

On 6 October 1999 Mrs B made an gppointment to see Dr Marks on 8 October
following adiscusson with A and Ms E about A’s medication.
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That same day, Dr Marks received a phone cal from Ms E who said A was not improving
and questioned the treatment he was receiving. He invited her to attend the clinical review
(set for 8 October) with A and his parents.

On 8 October 1999 A, his parents and Ms E attended the conaultation with Dr Marks. It
gppears that this consultation was a very lengthy one taking up to anything from 2 to 2%
hourswith Ms E walking out of the meeting about half way through.

Dr Marks wrote in the notes concerning that consultation the following:

Came (with) g'friend and parents

“Unable” to move last 5/52

c/o pin pricksin my body

Intellect gone to bits — no thoughts — too tired

thoughts they’re cyclic all the time —*“ stuck record syndrome’
and they' re not good — not worth talking about

“-it's my fault — | have no reference point— I am a ghost”
Mum — firm on taking his drugs

Dad — talks about — re effects on his physical being

girlfriend — side-effects so heavy it’s depressing

Mum — he' s started reading paper A but | read it 20 times.

Long discussion (with) parents and g’friend
Re: 1) effect of psychotropic drugs
2) uncertainty of diagnosis
3) prognosis & management
Agreed:
1) A would continue on 1/M haloperidol
2) “ “amitryptiline 150mg nocte
3) A and g’friend felt CBZ making him worse
Want to discontinue it. Agreed.
Close F/U by community psychiatric nurse Mike Verner

Psychiatric outpatient department 1/12
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Mrs B said the purpose of the meeting wasto enable dl of them to discuss A’s medication,

the reasons why he was on it and how low he was & that time.

At this consultation, Mrs B said there was along discussion about A’s medicetion.

She expressed her concern that he had not improved on the antidepressant (amitryptiline)
he had been taking and wanted it changed because of the side effects it appeared to have
been having on A.

While Ms Ewas opposed to the hdoperidol, Mrs B wanted it explained to Ms E why it
was important for A to stay on it as she and her husband believed that their son should stay
on it as it had been so0 successful in tregting his condition in the past. (She said she had

asked Dr Marks some months earlier to have asmilar conversation with Ms E.)

Ms E had stated that haloperidol, imipramine and amitryptiline were not a good mix and
that hal operidol should be reduced or stopped atogether.

During the discussion, Mrs B said Ms E asked Dr Marks why he had stopped prescribing
carbamazepine for A to which Dr Marks responded that he believed it “does nothing”.
When Ms E quegtioned Dr Marks further as to why he had given carbamazepine to A
recently, Mrs B said Dr Marks replied that the only reason he did so was because A had
asked for some but that he could see no reason for prescribing it, particularly while A was
depressed as it could gabilize him in a Sate of depresson. Mrs B told the Tribund she
could gtill seethelook of disbelief on A’s face when Dr Marks sad this.

She hersdlf was very surprised by Dr Marks' comments about the carbamazepine asit had
been her understanding that it had been a key part of A’streatment during the Six years A
had been stable. Dr Marks said Mr Verner would vist every second day.

She said in the end Dr Marks agreed that A should stop taking carbamazepine but stated
he should stay on amitryptiline and that this would be effective if A took the current dose
and gaveit time to work; and he reduced the dose of haoperidol.
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Mrs B said that gpart from the reduction of the haloperidol which was discussed at this
meeting, she and her husband did not know that A’s haloperidol had been reduced on any

earlier occason until after A’s death when she was reading through his medica notes.

Mrs B was adamant that at no time during this consultation was the issue of admitting A to
hospital discussed and neither did Dr Marks mention the issue or possibility of hospitdising
A to her a any other time.

Mrs B added that while A was never hgppy about having to go into hospitd, her
experience with him was that it was never difficult to get him to go into hospita if he
needed to go. She was quite sure that if Dr Marks had mentioned hospitalisation to her a
that consultation, she and her husband would probably have agreed with that plan.

Mr Verner gave A 50mg of haloperidol that day and visted A a his home on 12 October.

A’s father, Mr B, dso gave evidence and confirmed his wife's evidence to the extent
possble as it related to ther dedings with Dr Marks, and reflected his recollection of

events.

He confirmed that his wife took the lead role in A’s care but that they shared the load,
often working together to ensure that A’s needs were met.  When Mrs B was not
avallable, Mr B stepped into her role.

He described his son as very good-natured and generdly very compliant when it came to
taking his medication athough he had been expressng concerns about the sde effects he

was experiencing on his anti- depressant medication, imipramine.

Mr B referred to the consultation which he dso attended with hiswife on 8 October 1999
with Dr Marks. He confirmed that his wife' s recollection of events accorded with his own.

With regard to the haoperidol, he said the 8 October consultation was aso the first
occasion on which he learned that Dr Marks had reduced the dose.
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He confirmed aso that it was agreed that Mr Verner would visit A every second day in
order to keep a close check on him.

Mr B was equaly adamant that a no stage duing that consultation was the issue of
possible hospita admission raised or discussed. He said hospital was never mentioned.
He confirmed Mrs B’s evidence that it was his experience thet if A needed to be admitted,
while A would protest about it, in the end he would agree to it. Mr B aso confirmed that
had Dr Marks mentioned hospitdisation at that consultation he and his wife would have
persuaded A to agree to go, as they had done in the past.

During the early afternoon of 15 October 1999 Mr B drove A to the Tacy Street Clinic for
an gppointment which Mrs B had made earlier that day. A’s parents were so concerned
about him that they believed he needed to be seen. A had been taking about hospita
himsdf the previous evening with his mother which indicated he felt worse.

Mr and Mrs B had discussed whether they should put A draight into hospital but in the
end decided to have A seen on 15 October. Mr B waited in the car while A saw his care

manager as he felt A might fed freer in his conversation if he were not present.

Later that afternoon A attempted suicide by hanging and was taken to the Emergency
Department and then to the Intensve Care Unit a Wellington Hospitd where he was put

on aventilator.

Mr B sad that while he was ganding beside A’ s bed in the Intensve Care Unit Dr Marks
entered and told him how sorry he was. He said Dr Marks commented that he wished he
had not reduced the haloperidol. Mr B was adamant this was what Dr Marks had said.
He said this comment stuck in his mind because it was so at odds with what Dr Marks hed
said about haloperidol previoudy and particularly a their family meeting of 8 October.

Bridget Taumoepeau

131.

Dr Taumoepeau is a consultant psychiatrist who is, and was a the reevant time, working
at Capital and Coast Hedlth. She obtained her medica degree in 1970 from the United
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Kingdom and has been a Fellow, since 1987, of the Roya Audrdian and New Zedland
College of Psychiatrigts.

As Dr Marks had commenced working with Capital & Coast Hedth in 1998 having
practised in the UK he was, n the usua way, given temporary regigration by the New
Zedand Medica Council as a condition of which he was required to be under clinicd

supervison.

However, additiond terms and conditions were imposed which were quite separate from

the usua supervision described above.

Dr Taumoepeau was one of Dr Marks cdlinicad supervisors. She explained that
supervison is essentialy a discussion process driven largely by the supervisee who can
choose the cases for discussion because of their complexity or some other difficulty, with

the supervisor offering advice or ideas using a problem solving methodology.

In a letter dated 7 July 1999 to Dr Marks from Dr Peter McGeorge, Clinica Leader,
Menta Health Services, Capitd & Coast Hedth, Dr Marks was specificaly directed to
meet with Dr Taumoepeau at least once every two weeks to discuss cases where there
was a difference of opinion. He was directed to put into practice any advice which Dr
Taumoepeau gave him. Dr McGeorge a0 directed that those meetings were to be used
to discuss any other clinicdl or communication issues.  As far as Dr Taumoepeau
recollects, from the time of Dr McGeorge's letter she met with Dr Marks for about a one
hour sesson eech fortnight at the Tacy Street Clinic.

Dr Taumoepeau explained the role of the supervisor and what supervision entails.

She commented that there was a difference between supervison and obtaining a second
opinion about a patient from another psychiatrist. She said that whether the advice was
given as part of the supervison process or as a forma second opinion, decisions about
trestment remained the responsbility of the treeting consultant psychiatrist (in this case, Dr
Marks).
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While she recdled Dr Marks discussing his patient, AB, with her a ther regular
supervison mestings, she did not keep records of any of the meetings as it was not usua
practice for the supervisor to do so. However, if specific cases were discussed at any of
the supervison meetings then any input she might give could well be recorded by the
treating psychiatrist in the notes of the particular patient discussed. She sad she
consdered it wise for the tregting psychiatrist to record any specific and important
discussons with colleagues about trestment of specific cases and to record whether or not
the trestment was to change as a result of those discussons. Further, if the advice, or the
second opinion, differed from the tregting psychiarist’s own view, then the latter should
record why he/she had decided not to follow that advice or opinion.

When such discussions regarding a particular patient are involved, Dr Taumoepeau said
her general approach (which she bdieved she would have explained to Dr Marks at the
relevant time regarding A’s Situation), involved the following:

(8 Assesang the patient’ s risk/safety; and

(b) Querying what could be safdy put in place in the community between family, friends,
support systems and menta hedlth services (including close follow up); and

(6 Querying whether there was sufficient risk to merit admisson; and if there was
aufficient risk, to consder whether the patient would agree to a voluntary admisson
and, if not, then to congder whether the risk was sufficient to merit using the Mentd

Hedth Act for a compulsory admisson.

Dr Taumoepeau described how the tregting psychiatriss might manage the issue of

admission where the patient and, to some extent, his family might have some resstance.

This involved an assessment of risk. She said in A’s case the mgjor risk was suiciddlity

due to depression.

She explained that it was relatively common for a psychiarist to find themsdves in a
Stuation where in the end they had to bring to bear their own professiona decison about
the matter, despite the wishes of the patient or family.
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Dr Taumoepeau said she understood Dr Marks had claimed that A was descending into
psychotic depresson and that he made her awvare of it. She said it was not her
recollection; that it was certainly not clear from the notes that Dr Marks considered this
and tha there was not any evidence he had discussed it with her. Her recollection was
that there was consderable discusson about the precise diagnosis (the differences
between schizophrenia, schizoaffective disorder; bipolar disorder). She said her view was
that the most important thing was to treat the symptoms with both antidepressants and anti-
psychotics and that the diagnostic issues would become clearer with further review of the
history and the way theillness was unfolding.

In summary, Dr Taumoepeau recaled advisng Dr Marks, with regard to A’s trestment,
that she did not believe that the haoperidol would be causng A’s persstent depression;
that A’s treatment should include both anti-depressant and anti-psychotic medication if
depression were a sgnificant part of the clinica presentation; and that her view was that
the anti-psychotic effect of the haloperidol was till very much required in conjunction with
anti-depressants.

Dr Taumoepeau said that having reviewed A’s medica records when preparing to give
evidence before the Tribund, she noted that Dr Marks did not appear to have recorded
any specific discussons he had had with her about A’s treatment and her advice

concerning it.

Deborah Antcliff

146.

Dr Antdiff was cdled by the Director as an expert. She isaconsultant psychiatrist having
been a Member since 1983 and a Felow since 1987 of the Royd Ausraian and New
Zedland College of Psychiatrists. Sheis employed by the Auckland Digtrict Hedth Board
as its Director of Area Mentd Hedth Services and as Clinica Director for its Community
Mental Hedlth Services and the Buchanan Rehabiilitation Centre.

Clinicd Assessment

147.

With regard to clinicd assessment, Dr Antcliff stated that an adequate clinica assessment
of A would have included exploration of his pattern of deep, any diurnd variation in mood,
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his gppetite, loss of pleasure and sexud interest, guilty ruminations, content of his thinking,
especially with respect to ideas of desth or disease, hopelessness, experience of
hdlucinaions, and suiciddlity.

Dr Antdiff said tis was necessary because it would have fully ducidated the depth and
severity of his depresson and psychotic phenomena and the psychosocid issues
precipitating and perpetuating the depresson. This then enables a comprehensve
trestment plan to be developed.

In her opinion, in none of the gppointments with Dr Marks in August, September or
October 1999 was there evidence of such aclinica assessment being documented.

Risk Assessment

150.

151.

152.

Dr Antdiff dated that with regard to risk assessment “risk” refers to risk to hedth and
safety of the person and/or others, and includes the risk of sdf neglect and exploitation

from others.

She stated that an adequate risk assessment of A would have included exploration about
idess of death and his wish to live, and what plans he had for his future, thoughts or plans
of suicide, thoughts about harming anyone ese, his ability to take care of himsef and what
support he was requiring to manage his basic needs.

Dr Antcliff stated tere was no evidence fom Dr Marks notes that he discussed the
possibility of suicide with A or developed any opinion about his suicide potentid. She said
his notes were entirdy slent on the matter. An assessment of suicide risk should Fave
been noted following the contacts on 10 September, 17 September and 8 October 1999
(when it would have included the family’'s perspective), because of the severity of the
depressive symptomatology displayed a each of those reviews and the lack of response to
the treatment which would have increased A’s sense of hopelessness. She added that
regardless of whether any other member of the mental health team was assessing risk and
filling out the risk assessment forms that did not obviate the need for the tresting
psychiatrist to assess the risk in the way she had indicated. Dr Antdiff sad that the
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psychiatrist was the most expert member of the clinica team in evauating the mentd date
and diciting phenomenology and making the diagnogtic formulation. It was one of the
primary responsibilities and roles of the psychiatrist to ensure this was done to the requisite
standard.

Dr Antcliff referred to Dr Marks' report and verba evidence to the Coroner (which was
before the Tribund). She noted that Dr Marks had said he was extremely concerned
about A’s potentid for suicide and had said he had made comments to Mr Verner dong
thelinesof “ he (meaning A) will kill himself if we do not get him off the Haldol” .

She referred to Dr Marks' evidence before the Coroner when he said he was reassured
by a discusson he had had with A who had told him he would not take his own life, and
that Dr Marks had said he was aso reassured by A’s close supportive family and partner,
with whom he claimed he had discussed the potentid for suicide and that they understood
the risk. Dr Antdliff referred to the family's evidence that suicide was not explicitly
discussed with them  She also observed that there was no written evidence thet it had

been.

It was Dr Antdliff’s opinion that, in the face of the serious depressive symptoms displayed
during the family meeting on 8 October 1999, the management of suiciddity should have
been addressed with A and his support network at that meeting.

Dr Antcliff gated that as A had a history of serious suicide atempts, any such discussions
which occurred should have been documented to ensure continuity of care between the
various gaff members. If the care manager had seen documentation that the psychiatrist
had assessed A as a serious suicide risk it would have influenced his perspective. She sad,
however, the care manager was documenting his own assessments which did not dicit

suicddd thinking which, in turn, could have been influencing the psychiatrit.

Dr Antdiff sad it was essertia for athorough risk assessment that suicidd ideas and plans
were explictly sought in every patient who was depressed and, most particularly, with
those who have psychotic symptoms, as they are the ones who are grestly at risk.
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She said that such arisk assessment potentialy decreased the risk of suicide by enabling
gppropriate interventions to be put in place.

Dr Antdiff referred to the fact that Mr Verner was assessing suicide risk and recording his
evaduations and that on the day of A’s death he had recorded “ no obvious signs of
suicidality observed” .

Dr Antcliff observed that Mr Verner was seeing A much more regularly than Dr Marks
was and dearly did not believe that he was an extremely high suicide risk. It was her view
thet if Mr Verner had assessed A as a suicide risk on 15 October he would have inssted
on him seeing Dr Marks for the gppointment that Dr Marks had made available that day.

When Mr Verner updated the risk management plan on 1 October 1999 Dr Antdliff noted
there was no mertion of the recent onset of depression with emerging psychotic symptoms
or a uicide assessment. She said this rendered the routine re-assessment of risk
meaningless as it did not lead on to a comprehengve review of A’s treatment planwhich
would have been extremdy relevant for A at that particular juncture. She emphasised that
thiswas the point of regularly reviewing risk issues.

She referred to the treatment review document which had arisk analysis but which was not
completed. She said Mr Verner ypdated the risk management plan in a mechanistic way
which did not take into account that the situation had changed. She added that Dr Marks
had not recorded that he had assessed A as psychoticaly depressed and he had not
demongtrated, through his documentation, that he was concerned about A’s suicide

potential. She said this could have unduly reassured Mr Verner.

From the documentation and from the evidence given to the Coroner, she concluded that
Dr Marks and Mr Verner did not consder A a paticularly high suicide risk, despite his
past higory. Dr Antdiff stated that with the benefit of hindsght this was dearly an
incorrect assessment and that if the proper processes had been adhered to then these
might have produced a different outcome.
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She sad that n particular the dicited symptoms should have been acknowledged and
expanded upon and the diagnosis of depression with mood congruent psychotic festures

recorded.

Dr Antdiff explained to the Tribuna that ngor depresson with psychotic features has a
higher rate of successful suicide. The expressed concerns of A, hisfamily and Ms E that he
was not improving should have aerted Dr Marks to be more concerned and should have
prompted full discussion of dl the options. A review of his presentation when last psychotic
and suicidd might have reveded amilaritiesin his presentation giving warning sgns.

Management/Treatment Plans

166.

167.

With regard to an adequate trestment plan, Dr Antcliff Stated that an ideal one would have
included a determined effort to ensure A received thergpeutic doses of imipramine and
carbamazepine, in the firg ingance. 1t would have included a full explanation to A, Ms E
and his parents of the depressive symptoms he was experiencing to ensure everyone knew
why he needed the treatment. Such an explanation would have included a description of
possible psychotic and psychomotor features which could emerge. The plan would include
the frequency of reviews and who to contact if any of them were worried. She said there
should be some indication of the expected timeframes within which events would be
expected to occur. It would include what clinical staff would take respongbility for which
aspects of treatment, in order to ensure that interventions did occur as planned. She said
A should have been asked to identify what steps he could take if he fet suicidd or got
impulses to harm himsdlf and this would be communicated to his family with his consent.
Dr Antdiff stated the circumstances where the Mental Health Act might be considered and
indications for inpatient trestment and ECT would be covered asit became evident that the
fird line treestments were not taking effect.

She said this was necessary because it would provide a framework within which everyone
could participate and know if that which is happening is what is expected to happen,
thereby lessening the ignorance and uncertainty that most peatients and ther families
experience a times of illness. She said it would provide the range of choices and alow

more informed participation in the process.



168.

31

In Dr Antdiff’s opinion there was no evidence in the notes that Dr Marks discussed or
developed a comprehensive plan of trestment, athough obvioudy some options were
explored at the family meeting of 8 October. It gppeared to her that the interventions were
reactive and predicated on the diagnosis that the main contributing agent to the depression
was the haloperidol.

Fallure to document

169.

170.

As previoudy outlined, Dr Antcliff Stated there was no evidence in the documentation of a
full clinical assessment, risk assessment or treetment plan.

She dated that the reason such assessments and plans should be recorded in the notes is
because this is the communication channd for dl clinicians involved in the trestment
process. It indicates what the dinicians have dicited a a point in time which can be
compared and contrasted at each contact with the patient and with feedback from the
family. She said t dso identifies what has been planned with and communicated to the
patient and the family and what each dinician is expected to do to fulfil their professona
duties.

11 August 1999 consultation

171.

172.

Dr Antcliff was criticd of the care provided by Dr Marks to A from 11 August 1999

onwards.

With regard to the 11 August consultation, she stated there was a marked changein A’s
presentation. He was exhibiting sgnificant signs of a depressive rdgpse. It was her
opinion that Dr Marks should have documented that he had explored the full range of
depressve symptoms, paranoid idestion, suiciddl idegtion and any plan; that he should
have recorded a diagnosis accounting for the change in presentation; and that he should

have recorded a more comprehensive plan of treatment.
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10 September 1999 consultation

173.

174.

175.

176.

177.

By the time of the 10 September consultation, Dr Antdliff Stated that it was evident A’s
depression was worsening with the emergence of psychomotor agitation (Dr Marks had

recorded “ Akathesia and restlessness evident”).

She said that again the full range of depressive symptoms, including psychotic and suicidd
idess, should have been explored and recorded.

She sad this was documented by using a sandard mental state format addressing the
standard domains of appearance and behaviour; speech form and content; affect and
mood; thought form and delusions, perceptions; cognitive ability; insght and judgement;
including risk to sdif and others.

She sad that if this were undertaken, one would expect to see in the notes a summary of

the findingsin each domain.

She added that smilarly, there was no evidence of the formulation of a diagnosis which
should have been done because it was the role of the psychiatrig to integrate the history,
presenting complaints, mentd sate examinaion findings into a cohesive whole in the form
of a diagnogtic formulation She added that if there was uncertainty about the diagnosis,
then it was even more important to document what the possible diagnoses were. In her
opinion, the diagnos's should have been documented because it is the conastent platform
for informing the patient, their family and the team about the contributing factors and the
problem requiring trestment, and why the treatment has been chosen.

17 September 1999 consultation

178.

With regard to the 17 September consultation, Dr Antcliff said it was evident that A was
presenting with a further deterioration in his mood and with very severe lethargy, which
was the result of his degpening depression



179.

180.

181.

182.

183.

184.

185.

33

She said there was no exploration of suiciddity, thoughts of death or psychotic phenomena
yet the decison was made to go ahead and lower his haoperidol and change his
antidepressant to amitryptiline which is very sedating.

Dr Antcliff said there appeared to be no exploration aout A’s compliance with the
treetment which by now was of critical importance as his previous non-compliance with
treatment was known. She said if A were not taking his medication that would account for
why he was not responding and might adso contribute to any consderation of usng the
Mentd Health Act. She added there was a strong sense throughout this relapse that A
was being encouraged by his partner, Ms E, to chalenge the medication which she
maintained were causing these effects and which Dr Marks was dso having to manage
without dienating himsdf from A or MsE

Dr Antdiff thought this probably strengthened Dr Marks bdlief that the haloperidol was
causng A’s depresson and was modt likely to have influenced his decisons about the
treatment options available.

She sad Dr Marks may have been trying to accommodate A and Ms Es attitudes to
medication to enhance his thergpeutic dliance. A wasavoluntary patient and therefore all
treatment plans had to be developed collaboratively with his cooperation which can be
difficult if patients are resstive to accepting trestment.

In Dr Antcliff’s opinion, Dr Marks did not appear to have adequatdly factored in the non-
compliance with carbamazepine, which was likely to have a profoundly destabilisng effect

on A’s mood.

It was not evident from Dr Marks notes that he did a full menta sate examination to

ensure he had identified the full extent of A’s depressive symptomeatology.

Dr Antcliff observed that for six years A had been stable on haloperidol. By 17
September, Dr Marks should have had regard to the severity of the functiona impairment
A was describing. He would have been grestly asssted if he had done a full menta State
examination specificaly exploring for psychotic Sgns and recorded his findings. If he had
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eicited psychotic symptoms this would have derted him to the risk of reducing the
haloperidoal. It would have given him stronger grounds to firmly insst on adequiate doses of
mood stabiliser and antidepressant and would have reinforced A’s need for sufficient
antipsychotic medicetion at that stage of hisrelgpse.

8 October 1999 consultation

186.

187.

188.

189.

The consultation of 8 October was set up an 6 October at the request of Mrs B. That
same day, Dr Marks recelved aphone cdl from Ms E, where she identified that A was not
improving and that she questioned the treatments he was receiving. Dr Marks invited Ms
E to thedinica review, with A and his parents which Dr Antcliff said was very appropriate
and which reflected Dr Maks attempt to include everyone in the consultation and
planning, and to hear the variety of pergpectives.

Dr Antcliff told the Tribuna that meetings where the participants have quite discrepant
perspectives are difficult to manage successfully as each perspective must be articulated
and consdered and there is often no singular ‘torrect” consensus outcome possible.
Usudly each perspective has some merit and dl options may be consdered without any
particular one standing out as clearly “the best”.

However, with regard to the scenario with which Dr Marks was presented at the 8
October mesting, Dr Antcliff explained it was quite common for psychiatrids to try and
manage this sort of range of differing views, and to have multiple roles in a family meeting
of thiskind.

By thetime of the 8 October family meeting, Dr Antcliff said it was evident from the notes
that A was severely depressed with mood congruent psychotic festures. She said he had
severe psychomotor retardation (Unable to move), somatic halucinaions (pinpricks in
my body), depressive ruminations (stuck record syndrome), but the content is unknown
(they are not good — not worth talking about). He had nihiligic ddusions ( am a
ghost). This was nearly two months after the first presentation with depresson and there
had been a steady deterioration in his mentd state, despite treatment.
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In Dr Antdliff’s opinion, f Dr Marks had done a more forma suicide assessment and
explored for psychotic symptoms when he saw A & this consultation he might well have
developed a more accurate understanding of the severity of the Stuation. While he
documented severd statements A made which revedled how depressed A was he did not
take the opportunity to do afull mental sate examination because it was a family meeting
and it can be difficult to address the various imperatives of dl the attendees,

While amisson was not automaticaly indicated & the point of the family meeting, Dr
Antdiff said Dr Marks should have discussed the option of hospitaisation and the
circumstances that would indicate it. These would include the possibility thet the family
might #eel they could no longer provide sufficient support and might ask for admisson to
relieve them of the respongibility for his safety.

Given the nature of A’s symptoms observed at that meeting, Dr Antdiff said Dr Marks
should definitdly have discussed with those present the possible need for a hospita

admission.

The benefits of hospital admisson, if required, would be that staff could observe him,
mental state examinations could be done repeatedly during the day and if the risk of suicide
was, or became very high, he could be admitted to a Menta Hedlth Intensve Care Unit.
Admission aso provides an opportunity to make and monitor adjustments to a medication
regime. If A had been admitted it might have been possble to ensure he received the
proper dose of medications, which there was no guarantee was happening & that time

while he was in the community.

Dr Antdliff explained that sometimes for a patient who is acutely depressed, it isa“reief”
to be admitted to hospitd, because then the awful dally sruggle to “manage’ is not
expected and there is due recognition of the overwheming nature of the depressve
process. Clinica staff members are available to provide safety from the impulsesto “end it
al” which are very intense, particularly for a person who is psychoticaly depressed and
can see absolutely no end to the torment.
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In Dr Antdiff’s view, if Dr Marks were concerned about A’s menta state and suiciddity,
he should have made an appointment to review him urgently, soon &fter the family meseting,
with aview to admisson, bearing in mind Dr Marks had said on an earlier occasion thet he

had spoken to Mr Verner about the possible need for admission.

Dr Antcliff added that evenif A and Ms E were opposed to hospital admission, it needed
to be dscussed. The outcome may or may not have been that A was admitted, but all
parties would have been properly involved in making the decison

The outcome of any discussion about the circumstances for admission or use of the Mentd
Hedth Act should be recorded according to Dr Antcliff. They are a guide to any other
clinician about the seriousness of the Stuation and what has aready been discussed and the
opinion of the lead clinicians of what should occur if they are not available.

Russell Wyness

198.

Dr Wyness was dso cdled by the Director as an expert. He is a consultant psychiatrist
practisng in Auckland. He presently works 6/10ths & the Mason Clinic (Auckland
Regiona Forensic Psychiatric Services) and 4/10ths in private practice dedling with adult
genera psychiatry. During the period 1995 to 2000 he worked at the Continuing Care
Team in West Auckland which team managed patients with perssting or recurrent
psychotic or mood disorders who were living in the community either in ther own
accommodation or in supported accommodation. Since 1995 he has been a Fellow of the
Roya Ausraian and New Zedand College of Psychiatrists. As dready stated above
(para. 17) the Tribuna accepts that Dr Wyness has the rdlevant quaifications, knowledge
and experience to qudify him as an expert.

Clinicd Assessment

199.

200.

The Tribund dso heard from Dr Wyness on what condituted an adequate clinica

assessment, risk assessment, and adequate trestment plan.

In Dr Wyness opinion, given the concerns which were raised at the consultation of 11

August 1999 about A’s deteriorating mentd state, Dr Marks should have carried out a full
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cinica assessment of A, the purpose of which would have been to ascertain the
extent/severity of A’s depression and the possible reasons for it. This would then have
enabled Dr Marks to devel op an appropriate management/trestment plan.

Dr Wyness explained that an adequate clinica assessment of A on this occasion should
have involved Dr Marks questioning A about such matters as his deep peatterns, appetite,
mood, thought patterns, fegings of hopelessness, hallucinations, ideas about life and degth,
and his suicddity. It should dso have involved a least a partid mental satus examination
covering the particular phenomena of concern such as thought form and content, abnormal
perceptions, mood and affect. Dr Wyness observed that no such examination was

recorded.

Dr Wyness said that in addition, the clinica assessment should have involved aformulation
of A’s case. He noted there was an aosence of any formulation of this being documented
on thisoccason (or at any other time); thet is, there was no attempt to explain A’s current
mental State in terms of his history and current Situation.  Such formulaion would normally

include an assessment of current risks.

He stated there was no evidence in Dr Marks notes that a full clinical assessment was
carried out and if it had been then Dr Marks should have documented it for future
reference, not only for himsdlf, but for dl other mental hedlth workersinvolved in A’s care.

In Dr Wyness's opinion, there was no evidence of afull clinica assessment being recorded
at any of the subsequent consultations on 10 September, 17 September and 8 October
1999.

Risk Assessment

205.

Dr Wyness dated that in A’s case, an adequate (dthough basic) risk assessment (which
should have been undertaken by the treating psychiatrist) on 11 August 1999 (or at any
time thereafter), would have involved areview of recent and current issuesin the light of his

history of psychiatric illness marked by psychotic symptoms (delusons and halucinations)
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and mood changes, and a clinica knowledge of psychiatric illnesses and treatments. Dr
Wyness stated a risk assessment on 11 August 1999 should have included,;

(@ An acknowledgement of A’s previous serious suicide attempts and their contexts
(depressed mood and suicidal ideation) and an exploration of his suicide potentid; and

(b) An acknowledgement that A’s previous rel gpses occurred when medications were
stopped or decreased. Dr Wyness stated there was no evidence thet at this
consultation Dr Marks considered the possibility of previous reductions of the dose of
haloperidol or carbamazepine as possbly having had an impact on A’s deteriorated
mental state over the previous month. This was despite the time which had €l gpsed
gnce the first decrease Dr Marks had made to six week frequency of haoperidol
injections (on 30 April 1999), being just over three months. He said thiswas atypica
period for the reduction of depot haloperidol to be showing dinica effect. Theonly
possible cause noted for A’s lowered mood was his own view about the assault on
him by Ms E s ex-hushand).

(c) A congderation of A’s symptoms at the time of those relgpses (including subjective
loss of emationd reactivity, loss of concentration, loss of motivetion and low energy
with aloss of gppetite and a tendency to overdegp) and associated behaviours which
had previoudy included suicide attempts; and

(d) A recognition that the assault was an additiond stressor/risk factor.

In Dr Wyness opinion, there was nothing documented which he would consder as
showing that an adequate risk assessment had been carried out at any of the consultations
(which are the subject of the charge).

Dr Wyness referred in particular to the last two consultations (17 September and 8
October 1999), when it should have been obvious tha A’'s mentd dSae (severe
depression) was deteriorating despite the changes that had been made to the medication
regime, and given the previous suicide atempts and the fact that concerns were expressed
that A was not improving, Dr Marks should have been prompted to carry out a full risk
assessment. An essential part of such an assessment a that time should have involved a

discusson with A with a view to exploring his suiciddity. Dr Wyness said there was no
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record of Dr Marks having done so. Had such a discussion occurred, depending on its
outcome, appropriate safeguards againgt suicide may have been incorporated into the
management/treatment plan.

Treatment Plan

208.

200.

210.

211.

212.

Dr Wyness told the Tribuna the only evidence of a trestment plan being developed or
documented on 11 August 1999 was the prescribing of the antidepressant, imipramine.
There was no indication in the notes that Dr Marks discussed with A, or with his mother,
safety issues, acute crids contacts available or arrangements for criss services to visit him
a home if necessary. He explained there was a difference between knowing how to
contact the services on the one hand and knowing when to and for what, on the other. He
added that there was no clear indication of a plan for a follow-up gopointment with either

Dr Marks or the care manager.

Despite Dr Marks notes of this consultation including reports from A and his mother
about his condition, there was no explanation recorded for A discontinuing the
carbamazepine. In Dr Wyness opinion such an explanation should have been recorded.
He said when others are dedling with a patient in an acute Stuation they may not dways
have time to get a good grasp of the entire file including notes dating back six months.

In Dr Wyness' opinion the records indicated that Dr Marks failed to develop or document
an adequate treatment plan on 11 August 1999. The ‘treatment plan’ recorded did not
include plans for the management of risk, including the posshbility of suicide, or
communication of concerns to others. Explanations or rationales for medication changes

were not made/given or, then they were not recorded.

With regard to the subsequent consultations A had with Dr Marks, Dr Wyness said there
was nothing documented which in his opinion would congtitute an adequate trestment plan.

In Dr Wyness' opinion, because carrying out clinical and risk assessments and developing
appropriate treatment plans are some of the key functions of a psychiatrist in managing
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patients, the falures on Dr Marks part (which he outlined) amounted to sgnificant
deviations from accepted practice.

Dr Wyness then addressed the alegation that on or about 10 September 1999 or at any
time theresfter, Dr Marks failed to undertake or document a thorough and systematic

review of A’s menta status and/or adequately formulate or document adiagnoss.

By 10 September 1999, when Dr Marks saw A, his depression had not improved and
perhgps had worsened. Mr Verner, Mrs B and A himsdf had recently expressed
concerns about A’s mentd state. Againg that background, in Dr Wyness' view, it would
have been wise for Dr Marks to have carried out and recorded a thorough menta status
assessment and to have formulated A’s current Stuation in the light of his hisory. He
should aso have recorded his diagnogtic interpretation

Review of Mentd Status

215.

216.

Dr Wyness stated that with regard to Dr Marks' note of the consultation on 10 September
1999, other than aline in the note recording that akathesia and restlessness were evident in
A, there was no recorded evidence of Dr Marks having carried out an assessment or
review of A’s menta Sate a this consultation. By way of example, there was no recording
of A’sthought form or content, any abnormal perceptions, mood state or affect and neither
was there a recorded assessment or formulation of A’s presenting Stuaion and clinical
date at that time as viewed in the context of his past history (including his risk to himsdf
and others). Dr Wyness dtated that the full range of symptoms A was presenting with did
not appear to have been explored, or if it were, then it was not recorded. He added that
while arguably Dr Marks note recorded the main mood issues, there appeared to have
been no exploration of what A was scared about or any indication of the presence or
absence of psychotic symptoms.  In dl the circumstances, particularly in the light of the

worsening depression, there should have been.

Dr Wyness dtated that if the note Dr Marks had made of the 10 September consultation
accurately recorded what was discussed then it was his opinion that Dr Marks falled to
carry out or document a thorough and systemétic review of A’s mentd status at that time.
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In his view this falure amounted to a significant deviation from acceptable practice,
particularly as the consultation on 10 September 1999 was arranged as a matter of some
urgency because of the concerns which had been expressed around that time about A’s
deteriorating mental state.

According to Dr Wyness, there was no record of Dr Marks having carried out a thorough

and systemdtic review of A’s menta state in any of the subsequent consultations ether.

Dr Wyness did not believe that a thorough and systematic review of A’s mentd satus
would necessarily require an updated summary of A’s case to be prepared as at 10
September 1999, as this is often very difficult to do in the context of a busy outpatient
schedule. However, he stated it would be reasonable to expect that as at 10 September
1999 or, if not then, then a some stage shortly theredfter, Dr Marks would review
previous summarieson A’ s past admissions and past decompensations and make a note of
amilarities and differences in his current state compared to past deteriorations. Dr Wyness

said he had not read any materia which showed that Dr Marks did this at any stage.

Diagnosis

2109.

220.

221.

With regard to diagnosis, Dr Wyness said that the contemporaneous notes which he had
reviewed did not indicate any diagnostic formulation having been made or documented at
the consultation on 10 September 1999, or at any of the subsequent consultations.

He referred to the fact tha earlier in A’s treatment by the Wdlington Menta Hedth
Services, his diagnosis had been a matter of some debate but revertheless there was
strong support over the years for the diagnosis of schizophrenia or schizo-affective

disorder.

Dr Wyness observed that in Dr Marks' report of July 2001, and in the report by Dr Mark
Davis dated 2 July 2001 prepared for the Coroner’s hearing, it was recorded that Dr
Marks fdt that A’s disorder was primarily a Cycloid Psychosis or bipolar affective
disorder. If that were the case then Dr Marks did not record any such diagnosis a any

time.
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While Dr Wyness was of the view that the lack of the recording of a diagnosis was not of
overriding importance in this Stuation, he thought that a sgnificant omisson on the part of
Dr Maks was the absence of any diagnogtic formulation of A’s presentation on 10
September 1999, or at the following consultations. Dr Wyness referred to the context of
A’s past higtory, the absence of a discussion of possible differentia diagnoses and the
absence of arationale for the treatment plan being followed at that time.

While it was important in the longer term to determine the diagnostic picture, Dr Wyness
sad that in the period under discussion, the key aspects were to ded with the acute
symptoms that were present, including A’s deteriorating mood state with the depressive
features as well as some psychotic symptoms which were emerging. The specific diagnoss
was not so important as managing the acute period. He said that much of the treatment in
psychiatry isamed at degling with symptoms.

Medication

224.

225.

Dr Wyness then referred to the dlegation that on or about 17 September 1999 or at any
time theresfter, Dr Marks falled to underteke a review and/or adjustment of A’s
medication plan in the light of his presentation.

In his opinion reviewing A’s history at any time in 1999 would have indicated the following
factors.

(@ A had remaned reasonably well controlled symptomaticaly and had not needed
hospitalisation for approximately six years (from 1993-1999). Throughout thistime
he had been on 100mg haloperidol decanoate every five weeks or more and had
been taking carbamazepine for most of this period; and

(b) A’sdecompensation occurred in the period between three and six months following
theinitia decreasein haloperidol dose made on 30 April 1999, and again on 3 June
1999. The decrease in available haloperidal in the patient’ s body would have
become significant within afew months (two to three) and would have settled to the
new reduced steady state around October 1999 (following the 3 June 1999
reduction). This appearsto have coincided with A’s deteriorating mentd state; and
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(©) A’sdeteriorating mentd state congsted of depressive symptoms with hopelessness
and guilty fedingswhich, in the past, had led to suicide attempts and admissonsto

hospitdl.

He referred to the consultation of 17 September 1999 where A presented with no
improvement in his mental sate and when he and M's Ewere ingsting thet his medications
were the cause of hislow mood and lethargy.

At this consultation, Dr Marks changed A’s medication regime by reducing the hal operidol
decanoate to 50mg monthly and initiating trestment with amitryptiline, which was to
increase in steps from 50 to 100 and then 150mg at night. The time between the
increasing steps of amitryptiline was not specified.

Dr Wyness said he would support the re-gtarting of an anti-depressant (amitryptiline) at
that time given A’s depressed mood. However, there was no indication in the notes of
there being a plan developed to cope with suiciddity while this anti-depressant began to
work over the next few weeks. It was Dr Wyness opinion thet if a plan were not

developed then Dr Marks' failure to develop one was unacceptable.

He did not believe decreasing the haoperidol further was gppropriate in light of A’s past
history. It should not have been made without him having taken into account the fact that
for a congderable period of time (some sx years) A had remaned stable while on
haloperidol. Further, there was no record in the notes available of the serum haloperidol
level having ever been done on A. Had it been, this may have aided the recognition of a
recurrence of an illness when serum levels presumably dropped below a therapeutic level.
(Mr Hodson referred to documents produced that on two occasions A had refused blood
tests. However, the Tribund noted there were other documents produced which showed
A had undergone blood tests after that time.)

Dr Wyness thought that Dr Marks s decision to decrease the haloperidol suggested that he
had not undertaken a review of A’s medication changes snce March 1999 and his

associated dlinical condition or had not drawn the conclusion which it suggested, that is,
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that decreasing the haoperidol and stopping the carbamazepine may have caused the
worsening of his mentd State.

He referred to the Coroner’s inquest where Dr Marks had indicated to Dr Davis, that his
view was that A was suffering from a cycloid mood disorder and that the ha operidol was
further depressing (or aggravating) his mood and needed to be discontinued. He added
that if this were the case then Dr Marks' line of reasoning was not recorded in the notes
for the consultation on 17 September 1999; and nor was it recorded in any previous or
subsequent notes. Dr Wyness bdieved that it would be difficult to attribute a deterioration
in mood dtate to haloperidol, particularly when that was occurring following a decrease in
its dose after Sx years of higher dosage trestment.

Dr Wyness added that Dr Marks had made no reference in the notes to the fact that A’s
previous non compliance with his carbamazepine may have had some impact on his mood.

If he believed A had a Cycloid Psychosis, then carbamazepine would be an important
component of tresetment. He said Dr Marks should not have agreed to stopping it on 8
October without replacing it with a mood stabilisng medication.

In summary, he believed that the note Dr Marks made of the consultation on 17
September 1999, and the decisions he made at that time, suggested that when dtering A’s
medication on that date he did not first review the medication hisory or adjust the
treatment inthelight of A’s past history and current presentation.

Dr Wyness stated that Dr Marks medication changes at this time were not accompanied
by any recorded rationae to explain the changes, and should have been. He referred to
Dr Marks report of 10 November 1999, where he indicated that A was complaining
bitterly of sde effects of the haloperidol and imipramine. Dr Marks had stated he felt that
the haloperidol should be further reduced or stopped which was in line with his belief that
haloperidol was causing depresson and the side effects complained of by A.  Dr Wyness
stated that Dr Marks' retrospective explanation in his report was not congstent with A’s

previous response to treatment over the previous decade.
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Dr Wyness said that despite A’s current medication regime being questioned by his
partner, Ms E, during a telephone cal on 6 October 1999, the contemporaneous notes did
not record a review of the medication plan at the consultation on 8 October 1999. Dr
Marks' report of 10 November 1999 described A as having explained some of the actions
of the various medications he was taking. By way of example Dr Marks had explained
haloperidol as being used “to prevent him [A] going suddenly and dangerously
psychotic”. Dr Wyness said there appeared to be no recognition that the reduction of
haloperidol which had occurred since Dr Marks took over A’s care, had led to a process
of gradua deterioration into psychoss by A a a time interva consgent with the
formulation o haloperidol being used. Dr Wyness bdieved thet if areview of A’s past
responses to medications, paticularly anti-psychotics, had not been carried out a the
consultation on 17 September 1999 then it should have been carried out on 8 October
1999. If review was not carried out on ether of those occasons then in his view, Dr

Marks failureto do so was unacceptable.

Hospita Admission

236.

237.

238.

Dr Wyness then addressed the dlegation that Dr Marks failed to adequately communicate
about the advantages and disadvantages of admisson to hospitd at the 8 October 1999

consultation

Dr Marks contemporaneous notes for the consultation on 8 October 1999 did not
indicate any discusson having occurred about the advantages or disadvantages of
admission to hospitd.

Dr Wyness sad when Dr Markssaw A (and his family) on 8 October 1999, he should
have initiated a discusson about a plan for trestment which should have included a
discussion of treatment options and methods of maintaining safety while those trestments
were implemented.  This would or should have included a discusson about whether A
should be managed in hospitd and what the family could do to try and maintain safety. A
discusson about the possble need for hospitaisation should have been initiated despite
A’s and Ms Es opposition to hospital admission in the past. Dr Wyness said such a
discusson would have involved Dr Marks explaining the advantages and disadvantages
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(which Dr Wyness identified in his evidence) of hospita admisson, and why, with A and
hisfamily.

In Dr Wyness opinion, if Dr Marks did not discuss with A and his family, treatment
options, including hospitaisation, on 8 October then Dr Marks failure to do so was
unwise and congtituted a deviation from the accepted standards of practice of a consultant

psychiatristin Dr Marks position, as those standards were in 1999.

Ovedl, Dr Wyness said the standards of practice to which he had referred were the

reasonable standards.

Dr Marks' Evidence

241.

242.

243.

Dr Marks is a consultant psychiatrist having graduated from the Univergty of Edinburghin
1972. He was made a member of the Roya College of Psychiatristsin 1978 and in 1998
was dected to a felowship of that College as wel as the Royd Audrdian and New
Zedand College of Psychiatrists. He came to New Zealand in 1998 as an employee of
Capitd Coast Hedth Limited (CCHL). The intention was that he would be employed full
time a the Wdlington Addiction Clinic. However, due to a shortage of psychiatrigs in
CCHL, his time was dlocated by spending a day of each week commencing Monday and
finishing Friday over five different dinics respectively, that is, Porirua Hospital, Addiction
Clinic, South Clinic Tacy Street Kilbirnie Wellington, regiona visits around certain centres
such as Napier and Nelson, and Central Clinic Tory Street Wellington.

He subsequently left the employ of CCHL and took up a position with Gisborne Hospital
in 2002 asthe Clinica Director of Psychiatry.

Dr Maks qudifications and experience were set out in his written brief of evidenceand in
a curriculum vitae produced to the hearing. Insofar as the present charge is concerned, Dr

Markswas, a dl materid times, A’ streating psychiatris.
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Consultation 11 August 1999

244,

245.

246.

247.

248.

249.

250.

Dr Marks stated that he believed that he initidly undertook and documented an adequate
clinica assessment of A when he firg saw him on 15 March 1999. He stated that by the
end of June that year A had falen out with his then case manager and that Mr Verner had
been appointed in her place which was successful. He said that both he and Mr Verner
were able to establish agood relationship with A which endured over the ensuing months.

When he saw A on 11 August 1999 Dr Marks said his presentation had dtered. He
believed that on that occasion he undertook an adequate clinical assessment of A’smentd
date and, in that regard, referred the Tribund to the note of his consultation which he said
st out the Significant features supporting his diagnoss.

Dr Maks sad his view was that A was entering depresson demondrating that his
underlying illnesswas“ cycloid psychosis’ .

Dr Marks described A having been maintained for the previous Sx yearsin a reasonably

exhilarated state, modified by the haloperidol, but was now entering into depression.

Dr Marks sad he bdieved tha his note for this consultation documented, for any
psychiatrigt, that A was suffering from depresson and included his management which was

essentialy to embark on acourse of imipramine.

With regard to the phrase “ cycloid psychosis’, Dr Marks said that he found this was
unfamiliar in New Zedand.

Dr Maks explained that the first and most significant aspect of A’s presentation (to Dr
Marks on 15 March 1999) was his full ambulant persondity despite his anger (and that of
Ms B a the mentd hedth services. When he vidted A a his home on that occasion he
said there was a group of friends present and that A clearly had a full range of emotions,
was articulate, and did not display disorder of thought form and was mildly eevated and
certainly angry and irritable.
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Dr Marks said he was impressed from the outset that A responded to trestment usudly
used for cyclothymia and manic depresson. He described psychothemia as a mild, dmost
sub-clinical sometimes, form of manic depresson. He said that manic depression was the
most common form of cycdoid psychoss and was commonly referred to in American

terminology and in New Zedland as* bipolar affective disorder” .

Dr Marks told the Tribuna that cycloid psychoss — manic depresson bipolar affective
disorder was a proper sub-group of cycloid psychosis where the poles are straightforward
elaion, devation of mood and depression of mood.

He gated that in cycloid psychoses, the remainder of the cycloid psychoses that are not
amply manic depression are relatively rare. He described the poles of three kinds, thet is,
anxiety happiness, moatility and supor, and excited, disorganised confuson versus

muteness. He said that they were not common.

He sad that the particular category of cycloid sychosswhich A displayed was the
anxiety dation psychoss which was clear a the beginning and appropriately trested by
Professor Mellsop in the 1990’ s with lithium sats and imipramine and amitryptiline.

Dr Marks sad tha when A was eated or happy then the haloperidol would be
appropriate; and when he was low the anti-depressants would be appropriate; but that in
between times the only drug indicated was a prophylactic one which would be a mood
dabiliser. More recently, that was carbamazepine.

Dr Marks stated that when the patient is well, he/she can be managed just on the mood
dabiliser and that the haoperidol is only necessary when “ they go high” and the anti-
depressant necessary “ when they go low” .

Dr Maks dated that over a period of time when one forms a rdationship with one’s
patient and the patient is well-schooled in his condition then the patient ends up knowing as
much as the physician about his disease and becomes able to manage it reaively

independently.
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Dr Marks proffered the opinion dthough A had been stable for the previous Sx yearson a
combination of medication which included haoperidal, it was his view that for much of the
time A would not have needed to be on the ha operidol but only on the mood stabiliser.

When asked by his own Counse to comment on the evidence of Drs Antdliff and Wyness
that Dr Marks could not know if A were “ exhilarated” or on an upswing during the
previous sSx years because the haoperidol was controlling this Dr Marks replied that he
agreed, as it would dampen a person down whether they were euthymic [norma

mood] or elevated.

With regard to the dlegation that he did not undertake or document an adequate risk
assessment, Dr Marks dated that the risks for a young mae entering a period of

depression are well known which he did not fed required documentation.

He added that if this alegation was meant to relate to completion of the CCHL Risk
Assessment forms, then it was important to be aware that at CCHL at that time this task
quite explicitly devolved on the case manager. He said that while a psychiatrist might have
an involvement, he certainly did not have prime responsibility.

Dr Marks stated that the climate at the Tacy Street Clinic a that time and the doctrine of
CCHL involved a ggnificant amount of authority going to what they cdled the case
manager, who was usudly the community psychiaric nurse. He referred to tenson
between him and the former case manager (Ms Clark) and of her objection to what Dr
Marks was planning to do. He said that was followed by the direction that he must follow
the trestment essentidly put forward by the case manager concerning haoperidol that this
could not be atered without the agreement of the case manager.

He sad the dinica authority in hisview was subverted, which created a problem.

He added that Drs Antcliff and Wyness were quite able to see from his notes that A was
entering into a phase of depressve psychoss and that the risks of such a condition were

familiar to every psychiarig.
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He said he did not fed that for colleagues or himself that these would need to be spelled
out in addition to a form that was being completed.

With regard to the dlegation that, at the time of this consultation, he did not develop or
document an adequate treatment plan, Dr Marks stated thet the treatment plan was clearly

noted which was to introduce imipramine.

He added that he was faced, as he was faced throughout, with a patient who he actualy
liked. He could see a future with the appropriate trestment. However, A’s partner was
hodtile to psychiatrists and their treatments, perhaps for good reason as A had along
history of being weighted down with haoperidol and it was very difficult to persuade him

to co-operate with treatments.

Dr Marks sad he thought that the haloperidol had affected A’s musica, sexud and other
functions at a time when he was wanting to restart them and he noted as a matter of fact
that A had only taken 80mg and not 100mg per his prescription.

He sad tha a this consultation he smilarly noted that A had stopped taking his

carbamazepine for the previous sx months.

Dr Marks added that while he could have noted any number of things, what he did note
were the sgnificant things.

He stated that he noted that A should start on imipramine because A and Ms Ewere
hodtile to anything dse.

Consultation on 10 September 1999

272.

With regard to the dlegation that he faled to undertake or document a thorough and
gystematic review of A’s mentd satus, Dr Marks sad he had avalable to him the
extendve notes made by Mr Verner. He said his own impression was that the condition he
had observed on 11 August had not sgnificantly changed and that his notes indicated
largely arepetition of what had gone before.
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In those circumstances, Dr Marks said he did rot see a necessity for documenting a
“thorough and systemdtic review”. He sad that there had smply not been a change
aufficient to require this.

Dr Marks said he thought that what he had done had complied with Dr Wyness's own
view as to what one does having taken on a patient new to the service which was a full
history, a mentd status examination, formulation and management / and formulating and
managing a devel opment/trestment plan.

With regard to the dlegation that at this consultation he failed to adequately formulate or
document a diagnods, Dr Maks dated that his diagnoss throughout was cycloid
psychosis.

He acknowledged that this was not documented and he accepted that it would have been
preferable for him to have dearly stated this in writing. He stated that it was discussed,
however, by him with Mr Verner and othersinvolved in A’s care.

Dr Marks added that he had had previous experience of finding that clinica staff found the
concept difficult and that he did find it necessary to explain cycloid psychosis in words
more familiar to them. He said that Mr Verner understood and accepted and agreed with
his assessment of the condition. He said he dso explained this to A’s family at the last
consultation on 8 October 1999. With regard to thet occasion, he said that he particularly
remembered Mr B'’s very understandable dismay that the diagnosis remained in question
and/or here was yet another doctor changing it but he said he did ate it and tried to

explanit.

Consultation on 17 September 1999

278.

279.

The next consultation when he saw A was on 17 September 1999.

With regard to the dlegation that at this time or any time theresfter he faled to undertake
an adequate review and/or adjustment of A’s medication plan in light of his presentation,
Dr Marks stated that the notes of this consultation indicated the extent to which matters
had changed.
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He sad that the depression was degpening and that he adjusted the medication plan in the
light of the presentation and aso in the light of A’s expressed wishes in which he was
supported, not to say influenced, by his partner Ms E.

He said that he could not over stressthe fact that at dl times A was a voluntary patient and
that he was resstant to medication. He added that for some reason his partner was the
most resstant to his carbamazepine and his secretly ceasing to take this medication which
was very important and which subgtantidly influenced his (Dr Marks) thinking. He said he
was deeply sceptica of the value of the haloperidol but he did not fed he had any option
but to continue it.

When asked by his counsd to summarise for the Tribuna his view about the use of
hal operidol in 1999, its effect and the desirability of its continuation, Dr Marks stated thet
haloperidol was perfectly appropriate n the upswing of a bipolar illness but that it is the
opposite of what is required in a down swing when mood gahilisation and lifting of the
mood was what was required.

He referred to haoperidol as amgor tranquillizer and that its prime use was to bring down
mood from eevation which was exactly what one did not want when a patient was sinking
in mood.

He said that what he observed on 15 March 1999 when he saw A was amild eevation
and for precisdly that reason he counselled that he should not reduce his haoperidol. He
sad he did not know &t that time that A had discontinued his carbamazepine and that he
strongly advised A at that earlier consultation that he continue with it while he seemed in a
high phase of hisillness

Dr Marks said that as soon as A was descending to euthymia and was more reasonable
throughout June/duly 1999 and certainly by August 1999 in Dr Mak’s view he should
have been off the haloperidol completely.
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When asked by his counsd whether he would subgtitute anything ese for it, Dr Marks said
he would certainly give A an anti-depressant but he would inst that he took the mood
stabiliser.

Consultation on 8 October 1999

287.

288.

289.

290.

291.

292.

The next and last time Dr Marks saw A was on 8 October 1999.

In relation to that consultation, it was dleged that Dr Marks faled to adequately
communicate with A, and/or his patner Ms E, and/or A’s parents regarding the

advantages and/or disadvantages of admission to hospitd.

Dr Marks said he accepted that A’s parents had a different recollection of what occurred
at that consultation which he described as a long one; and that a lot of time was spent
discussing the effect of the drugs.

He sad it was his invariable practice to warn that motor impulses would return before the
mood lifted and it was necessary to be aert to increased risks, and that he had specificaly
noted that they discussed prognosis and management and that it was inconceivable that this
could have been discussed without the mention of the possibility of admisson to hospitd.

He sad it had to be remembered that dl present at the meeting had lengthy experience
with mental hedth illness and that A had aready experienced many admissonsin the pad,

and that everyone was well aware that sometimes it was unavoidable.

Dr Marks said that both A and his girlfriend were opposed to any question of admisson
and fdt it would, in effect, finish A off. Hesaid Ms E was clear she would be in a position
to keep A company at dl times and that his parents redised that as this would not in fact
be whally practicable, they undertook to be available whenever required. He said the
parents offered to fill in that gap because he had made the point about the drug being
prophylactic and that they were very good and helpful and co-operative about the
medication.
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Dr Marks sad it was difficult to convey the impact that A’s statement had had on him (as it
had had on his parents) that he would not betray his brother's memory (by committing

suicide).

Dr Marks gtated he did not believe that anyone present at the 8 October meeting was
unaware of the advantages and/or disadvantages of admission to hospitd.

He said the outcome of the meeting was that agreement was reached on what A would
take by way of medication and that there would be close follow-up by Mr Verner which
included the care to be afforded by Ms E and A’ s parents.

Dr Marks accepted that in retrospect the notes that he made could have been more fully
set out and in particular the diagnosis could well have been properly recorded but that he
had great difficulty with the concept that he falled A by not giving him due consderation

and care which he said was the underlying theme of the charge.

Meeting with Dr Taumoepeau post 8 October

297.

298.

299.

300.

Dr Marks said he had ameeting with Dr Taumoepeau following this consultation.

Dr Marks said that his recollection of his discusson with Dr Taumoepeau was in line with
hers. He said his basic argument was that A was very near compulsory admission but that
he opposed it and that A had nominated Ms E as his next of kin over his parents.

He said that he did not agree with Dr Taumoepeaur’ s recollection of that discussion that she

and Dr Marks were at logger heads.

Dr Marks said that a the end of the discussion he had with Dr Taumoepeau thet there was
no permit to change the prescription of haloperidoal.

Mexting with father in Intensve Care Unit

301.

Dr Marks said that when he learned that A had attempted suicide and wasin the Intensive
Care Unit he went there immediately and spoke to Mr B who, he said, thanked him for
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going. He sad that he remembered choosing his words very carefully because it was an
unhappy time and that he said the words “the haloperidol should have been
discontinued”. He sad that it was clear to him from what Mr B had said to him in
evidence before the Tribund thet he could not have heard the “dis’ which was
understandable in that Stuation.

With regard to this particular piece of evidence the Tribund prefers and believes Mr B's
verson of events. While the occason would have been for Mr B an intensdy emotiond
one, the Tribund found him to be a reliable and credible witness and accepts that such a
remark a that time would have “ stuck” in hismind, as he put it.

Decision

303.

304.

305.

Dr Maks case was amply presented by his counsdl, Mr Hodson QC, who urged the
Tribund to avoid the bias of hindsght. The Tribund was careful a dl times when
consdering the evidence and the submissions of counsd and in its deliberations not only to
avoid the bias of hindsght but to ensure that it remained objective at al times and did not
dlow itsdf to be influenced by what was, for dl interested parties a tragic outcome, thet is,
the death of A.

Having carefully lisened to and reed dl the evidence including al the documentation and
having consdered the submissions of counsd, the Tribund was unanimous on the findings it
made and the decision it reached regarding each particular of the charge.

However, before the Tribund dedswith the particulars of the charge, there were a number
of matters raised during the hearing by ether or both counsel for the respective parties.

Employment Stuation

306.

Under cross examination, Dr Marks agreed that he had told the Coroner a the inquest that
on more than one occason he had said of A from about August 1999 onwards that “ this

man is going to commit suicide unless we get him off the haloperidol” .
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When asked to whom he had said those words, he said he had done so to Mr Verner and,
when asked if anybody ese, he replied not in those words, but he had said to Dr
Taumoepeau that continuing A on haloperidol was preventing his recovery and that he (Dr
Marks) felt it put A a much greater risk of suicide. He said Dr Taumoepeau disagreed
with thet.

There was then an exchange of questions and answers between counsd for the Director

and Dr Marks as to whether he had raised thiswith hisemployer and, if not, why not.

In essence, Dr Marks blamed his employer for imposing on him conditions which did not
dlow him to treet A in the way that he wanted to. When pressed whether he had raised
his concerns with his employer ether ordly or in writing, he said he had specificaly raised
his concerns about A to his employer in writing but had not named A for privacy reasons.
When pressed further whether there was correspondence available to confirm this, Mr
Hodson offered to provide the relevant documentation.

However, when the document was produced, it was an email dated 7 July 1999 from Dr

Marksto Mr Henry Stubbs, Secretary of the Association of Salaried Medica Specidigs.

A peusd of the email indicates hat it raised employment conditions about which Dr
Marks was not happy. However, there was nothing in that document which referred to
A’s particular case. In the light of that document, once produced, the Tribuna found that

Dr Marks' earlier answers to Ms McDondd were clearly mideading.

In his closing submissons, Mr Hodson stated that the case was unique in his experience,
and that he was not aware of any case in which a consultant had been compelled by his
employer to follow a course of dinicad management with which he disagreed and at the
same time be held respongble for the clinical outcome. He referred to the letter from Dr
McGeorge and aso to the written evidence of Dr Taumoepeau and, in particular, a series
of answers she had given him arising out of cross examination which he referred to as

extraordinary.
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Mr Hodson referred to the impossible dilemma in which Dr Marks was placed. He
submitted Dr Marks was directed in Dr McGeorge's letter to follow Dr Taumoepeau's
advice and was not given any dternative of going beyond her.

Mr Hodson submitted that the conditions under which Dr Marks was compelled to
practise and their gpplication to this particular patient were dysfunctiona and to the
discredit of his employer with an inevitable effect on the standard of carein thiscase. He
added that it was manifest that Dr Marks was being held as soldy accountable for
management by ateam of varying compaosition in this environmernt.

In the Tribund’s view, while particular conditions were imposed on Dr Marks' practice by
Dr McGeorge's letter, there was nothing at dl to prevent Dr Marks from bringing his
concerns to the attention of his employer in clearly written terms, or to the specific attention
of his supervisor ether ordly or in writing or indeed to any other responsible person or
persons (including A’s parents) his dleged concernsthat A was at high risk of suicide.

It is reedily gpparent to the Tribund from dl the evidence including dl of Dr
Taumoepeali s evidence (and not just an isolated extract of it), that had Dr Marks asked
Dr Taumoepeau to see A she would have done so and it was aso open to him to seek
another psychiatrist to see A. Hedid not do so.

The Tribuna does not accept either Dr Marks  assertion or the submisson made on his
behdf that he was prevented from making known to ether his employer, his supervisor,
A’s parents or any other responsible agent the daim that he was being prevented from
tregting A in the way he thought gppropriate which was putting A a high risk of suicide.

In this regard, the Tribuna finds Dr Marks evidence neither religble nor credible.

haloperidol/Ha dol

3109.

The terms ha operidol and Haldol were used interchangegbly throughout the hearing and in
the medical notes. The Tribunad understands that hdoperidal is the generic term and

Haldol is abrand name for the same drug.
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Counsd for the Director in her dosng submission submitted thet there were a number of
aspectsto Dr Marks' conduct in relation to the medication prescribed for A which were of
concern. She stated that the most obvious was Dr Marks' view that if he had had his way
he would have discontinued the haloperidol atogether.

She submitted that this view was contrary to the expert evidence of Drs Wyness and
Antcliff and of others who were involved a the time, namdy, his supervisor Dr
Taumoepeau, the Clinica Director Dr McGeorge, and the former Care Manager for A,
Ms Clark.

Ms McDondd referred to the evidence of Drs Antcliff and Wyness that the standard
treatment for a psychotic depresson was dud treatment by the use of an anti-psychotic
such as haoperidol in conjunction with an appropriate antidepressant. She submitted that
the opinions of those doctors had not been undermined in relation to ether their

qudifications or experience.

She referred to an earlier report written in 1993 by Dr A.D. MacDonad a consultant
psychiatrist concerning A following his seventh admission to hospitd for trestment of a
psychotic mental disorder. Ms McDondd submitted that while it may have been written
some 11 years ago, it provided a careful, comprehensive and ingghtful anayss of A’s
gtuation. (Thiswas a report produced to the hearing among a variety of documents and,
when read, dl members of the Tribund independently reached the same view of that report

asMsMcDondd sview.)

Ms McDondd submitted that even at that early stage of A’strestment it was clear that he
would require dud, if not triple, treetment in reation to hisillness.

She submitted that other than providing a few references from texts which were either
outdated or irrdlevant in the context of this case, Dr Marks had not been able to cite any
ggnificant or recognised research to subdtantiste his cdams regarding the need to
discontinue haloperidol; and nor had he caled any expert opinion to judtify his postion.
She added that Dr Marks claimed to have been taken by surprise by saying he had not
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expected this issue to arise a the hearing but that it was dways clear that his views in
relation to the use of haloperidol would be a central feature of this case.

It dso arose during Dr Maks cross examination that he had made errors in his
documentation in recording the actuad doses of haloperidol which A was having. In
particular, the Tribund’s atention was drawn to Dr Marks dinica notes for his firg
conaultation with A on 15 March 1999 where Dr Marks had recorded that A was
recaeiving haoperidol both by injection and ordly which, if correct, was 20 times the
appropriate dose. Dr Marks was not able to explain his error other than to refer to it as
being ridiculous. However, when he reported by letter to A’s generd practitioner the
following day, he repeated the error.

Further, with regard to the consultation of 11 August 1999, Dr Marks had recorded that A
was receiving 80mg of haloperidol by injection every six weeks whereas Dr Marks had
gated in evidence that there had been no change to A’s prescribed amount of 100mg
every five weeks. As Ms McDondd has pointed out in her submissions, the entry that Dr
Marks made & this conaultation was mideading and had the potentid to cause confuson
for any other dinician who might have had to ded with A’s case.

Mr Hodson submitted that athough much evidence had been devoted to the merits and
demerits of haoperidol in the management of A, he noted that Dr Marks had not been
charged with failing to hand over A to another doctor, nor with wrongly prescribing
haloperidol, nor with erroneous notation in relation to the haloperidol. He added that
despite the time taken on those issues by the prosecution, Dr Marks was not charged with
wrong diagnosis, nor with treating the patient inappropriately.

While Mr Hodson is correct to the extent that the use of haoperidol does not form part of
the particulars of the charge, its use is rlevant to the basic facts as it is a centrd plank of
Dr Marks defence that but for the administration of haloperidol A might have been spared
and that it was Dr Marks' view that it should have been reduced or stopped atogether.

In those circumgtances, it is not surprigng that the prosecution would call evidence
regarding the use of it as an gppropriate form of treatment in A’s case. The Tribuna
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accepts the evidence of Drs Antdliff and Wyness that the standard treatment for a
psychotic depression (which the facts establish A had) was a dud treatment by the use of
an anti- psychotic such as haoperidol in conjunction with an appropriate anti- depressant.

Dr Marks was not able to present before the Tribund any persuasive or credible evidence

to the contrary.

Where there is conflict on this particular issue, the Tribuna prefers the evidence of Drs
Antdiff, Wyness and Taumoepeall

The Tribund adso notes the erors which Dr Marks made in his records for the
consultations of 15 March and 11 August 1999 regarding the doses of haoperidol, for
which he was not able to provide any adequate explanation.

Particular 1.1

334.

335.

336.

On or about 11 August 1999, or at any time thereafter, Dr Marks failed to undertake
or document an adequate clinical assessment of A.

On behdf of Dr Marks, Mr Hodson made submissons of a generd nature regarding

particulars one, two and three.

He submitted that they were subtly different in respect of each of the three consultations
(11 Augug, 10 and 17 September 1999) and that analysis of the particulars was not an
easy tak. By way of example he referred to the four alegations of failing to undertake
various tasks which required an examination of what was in Dr Marks mind. Mr Hodson
submitted this was attempted by Ms McDonad resulting in answers from Dr Marks which
demondtrated that he had in fact undertaken al those tasks.

Mr Hodson stated that whether or not Drs Antcliff and/or Wyness and/or anyone else now
agreed with those assessments or reviews was besde the point; a difference of
professond opinion could not in circumstances such as this amount to professiona

misconduct.
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He gdated there were clear differences of professond opinion and that unusudly they
extended to differing schools of international medical thought. He submitted that the
Director had not suggested that views other than those held by New Zedland psychiatrists
were unacceptable but that the differences had smply been acknowledged. He stated that
it was not professona misconduct to disagree with New Zedland doctors as the test was
whether the views held were unacceptable to the doctors peers. In this case he stated
that the New Zedland experts had said they would hold different views and acknowledged
without condemnation of Dr Marks' training and experience and the resulting approach he
brought to the management of A.

Mr Hodson pointed to the reports produced which noted that Professor Mellsop (who
had treated A in the 1990s) had entertained bipolar disorder (which Mr Hodson said was
a cycloid psychosis) and had favoured that diagnosis and treated A with lithium sdts and
imipramine which was specific treetment for a downswing in cycloid psychoses, but not
haloperidol.

On the issue of undertakings, Mr Hodson stated that what the prosecution’s expert
witnesses were saying was that they did not know whether or not the undertakings had
been done by Dr Marks but they did not think that they had been adequate for the reason
that the results had not been documented to their standards and/or satisfaction.

Mr Hodson stated that clearly, the dlegations that Dr Marks did not do what he should
have done, as opposed to writing it down, had not been proved and could not be proved
by subsequent review.

With regard to the context of making notes, Mr Hodson submitted that the medical
records as a whole condtitute the clinica records in relaion to every patient which includes
correspondence and other documentation such as the prescribing record as well as the
clinica notes of a consultation, and it was for that reason that any disciplinary view must

and dways does take into account dl the written materid. (The Tribund has donethis)

Mr Hodson submitted there was a philosophica divide between prosecution and defence
evidence. He dated it was agpparent that according to the prosecution nothing less than
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notes, which to a very substantial extent wrote down, in one place at each consultation,
information that was apparent elsawhere on the file and would have been known to
everyone in the case, including the parents, and would be gpparent to anyone looking at
thefile, would be acceptable.

Mr Hodson referred to Dr Marks' training in Edinburgh which he submitted was thorough
and that every tabulation must be set out on every occasion and dutifully, even tedioudy,
completed. He referred to Dr Marks' expressed view that what was necessary was
recorded. He added that it may be that the ideal lies somewhere in between. He stated it
was not idedl, or even dedirable, that notes should go to the lengths propounded by the
prosecution otherwise there would be neither paper nor time for anyone to undertake this
task and there was understandably nothing produced in evidence to demonstrate that such
isthe practice in any New Zedland hospitd.

He gave by way of example, of what he cdled the over-emphasis of the prosecution
witnesses on written materid, the contention that it should be recorded that the patient was
advised that he should contact the team when he felt he needed assstance. He stated that
A and dl his connections were well aware and experienced over severd yearsin doing just

that, as would be patently obvious to anyone looking at hisfile.

With regard to the Risk Assessment Form, Mr Hodson submitted that whatever view one
took of its vaue dl, including Dr Marks, were ayreed that it was necessary for him to
assess the degree of risk applicable to the patient. He said Dr Marks was adamant he did
s0. He submitted that Dr Marks assessment agreed at al times with that of the case
manager, Mr Verner. He stated that the only occasion on which Dr Marks was said to
have faled in that regard was in particular 1.2 on 11 August 1999 when no-one was (or is)
of the view that asgnificant risk of suicide was then presented.

Mr Hodson said again the red issue was not whether Dr Marks did this; he could not be
gansad by a laer review but the implications of it not having been written down by the
doctor in the format apparently expected by the prosecution.
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Mr Hodson submitted that the evidence was that Mr Verner and Dr Marks werein
agreement and if Dr Marks were a any time of a different view then he could have and
would have noted accordingly but this did not occur. He stated there was no suggestion at
the time the entries were made the assessments were wrong. He stated that dl the notes
condtitute the record and that there was considerable discussion about the diagnosis. He
added that it was clear that over nearly 10 years A presented to several doctors each of
whom formed an individud view about diagnoss.  Different views were expressed at
different times and in the light of different presentation. He submitted that al the doctors,
until the assgnment of Dr Marks, were familiar with and accusomed to usng New
Zedand terms of diagnosis and New Zedand methods of management.

Mr Hodson submitted it was manifestly clear that what may be to a New Zedand
psychiatrist an acceptable and accurate diagnosis (for example schizoaffective disorder)
may be anathemato a psychiatrist brought up in a different school.

He submitted it would be grosdy unjugt to find Dr Marks guilty of professona misconduct
on any matter reating to diagnoss or management. He sated his gpproach to the
diagnosis and management of A were in accordance with what he had been taught and
with what he hed been accustomed to doing in practice for many years and in accordance
with the ethos of a respectable body of psychiatric opinion, even if a different view was
taken in New Zedand.

With regard to the 11 August 1999 consultation, Mr Hodson submitted that A had told Dr
Marks for the first time that he had been non-compliant with respect to carbamazepine for
gx months. Present at this consultation was his mother but not his partner, Ms E Mr
Hodson referred to Dr Marks' evidence that he had made considerable but unsuccessful
effort to persuade A to restart the medication which A refused but accepted imipramine.
Mr Hodson referred to the notes of the consultation which he stated recorded the
ggnificant higory and symptoms and Mrs B’s report to Dr Marks at that consultation of
ggnificant 9gns. He dated there was a clear depressive swing but the haoperidol was
required to be continued; and that appropriate follow-up arrangements were put in place

was demonstrated by the recorded follow-up.



351

352.

353.

354.

355.

356.

64

With regard to particular 1.1, Ms McDonald submitted that given the scant records Dr
Marks had made, the inadequacy of his notes and, importantly, the nature of the content of
the notes, the only reasonable inference was that Dr Marks falled to undertake adequate
clinical assessments from 11 August 1999 or at any of the subsequent consultations.

She submitted there was no record that Dr Marks explored in any adequate way the depth
and severity of A’s depression and psychotic phenomena emerging from 11 August 1999
or the issues precipitating the depresson. At that time A showed marked changes in
presentation and was exhibiting sgnificant Sgns of depresson. His mother was expressing

concern to his care workers and he had gpparently discontinued his carbamazepine.

In reliance on the evidence of Dr Antdliff, Ms McDonad submitted it was clear that Dr
Marks not only falled to record any adequate clinical assessment but failed to carry out
one. Had he done o, she submitted it was inconceivable he would not have recorded it.
She dated the notations to his care were inconsstent with any adequate exploration or
analyss or understianding of the significance of what was hagppening with A.

Ms McDonad submitted that had an adequate dinicd assessment been undertaken it is
expected the entries would show an attempt at a mentd state examination, exploration of
any suiciddity and interpretation of symptoms and Sgns rather than smply making entries
which tended to record some of what Dr Marks was told by A. She referred to a clear

example of thisin relation to the entry for the consultation of 10 September 1999.

Ms McDonad submitted that throughout his evidence, Dr Marks had maintained thet his
notes recorded an adequate assessment of A. She pointed out that neither Dr Antdliff nor

Dr Wyness held the same view.

With regard to thisissue, Ms McDonald referred to cross examination of Dr Marks when
he accepted the criticisms made by Dr Davis at the Coroner’s hearing concerning the
inadequacies of his documentation in relation to the consultation of 8 October 1999.
(However, the Tribuna notes that in accepting the criticism, Dr Marks remarked that while
it could have been better he did not accept that it amounted to misconduct.)
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Ms McDondd submitted that given the scant records Dr Marks made, the inadequacy of
his notes and, importantly, the nature of the content of the notes, the only reasonable
inference was that Dr Marks faled to undertake adequate clinica assessments from 11
August onwards.

Ms McDonald pointed to what she referred to as the clearest example of this which
related to Dr Marks notes of the consultation on 17 September 1999. She referred to the
notes of that consultation congsting of a mere five lines yet Dr Marks' evidence in relaion
to it was that it was a that point or earlier he considered A’s condition entered a marked

decline

The Tribund agrees with the submissions of Ms McDonad and her characterisation of the

evidence.

The Tribuna does not accept the submisson of Mr Hodson that the alegation that Dr
Marks did not do what he should have done, as opposed to writing it down, has not been
proved and cannot be proved by subsequent review.

It is open to the Tribuna to draw reasonable inferences from proved facts and there was

compelling evidence here which would permit it to do so.

Having carefully observed Dr Maks give his evidence, his answers under cross
examination, perusng the medicad notes which he made of the conaultations, and the
evidence of the prosecution witnesses, dl members of the Tribuna were of the view that
Dr Marks faled not only to document an adequate clinica assessment of A but faled as
wdl to undertake an adequate clinical assessment of A a the conaultation of 11 August
1999 or a the subsequent consultations.

The Tribund finds both aspects of this particular proved to the requisite sandard.

Particular 1.2

On or about 11 August 1999, or at any time thereafter, Dr Marks failed to undertake
or document an adequate risk assessment.
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Ms McDonad submitted there was no suggestion that Dr Marks was required to complete
a risk assessment form. The dlegation centred not on a falure to complete a risk
assessment form but on a fallure to assess risk as part of his clinical assessment and/or

record or make an appropriate record of any risk assessment.

She further submitted that regardiess of the responsihbilities of the care manager or of the
policiesin place in 1999 at CCHL, Drs Antcliff and Wyness both expressed the view that
the person best equipped to assess risk within a multi-disciplinary team is the consultant
psychiatrist.

Ms McDonad added that risk assessment is a fundamenta requirement and abasic skill of
a consultant psychiatrist which it is critical to undertake; and that any failure in this respect,
particularly where suicidd threats have been made by a patient, must be considered a very
sgnificant departure from the expected standard of care. She dtated that a consultant
psychiatrist in Dr Marks postion could reasonably be expected to undertake such

assessments.

The Tribuna accepts the evidence of Drs Antcliff and Wyness regarding the purpose and
importance of risk assessments and the responghility for them; and agrees with the

submissions of Ms McDondd in this regard.

With regard to the specific aleggtion in particular 1.2 Ms McDonald submitted that despite
what Dr Marks said about A presenting a very high risk of suicide, his conduct was
inconggtent with that understanding. She submitted that he failed to communicate A’shigh
risk to others and that this was borne out in the “ Risk Assessment Form” completed by Mr
Verner on 1 October 1999. She stated that had Dr Marks conveyed to Mr Verner the
degree of risk which he clamed to have observed, and referred to in the course of his
evidence, the Risk Assessment Form should have looked very different.

The Tribund agrees with this submisson.
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Ms McDonald stated it was clear from the evidence of both Mr and Mrs B that Dr Marks
falled to adequately communicate the levels of A’srisk to his parents and referred to the

particular passages of their evidence concerning this.

The Tribund finds not only that Dr Marks failed to adequately communicate the levels of
A’srisksto his parents but that he did not a any time tell them A wasasuicide risk.

Where there is any conflict regarding this aspect of the evidence between Dr Marks on the
one hand and Mr and Mrs B on the other, the Tribuna prefers and accepts the evidence of
Mr and MrsB.

Ms McDonald submitted that as a 11 August 1999 A’s treatment and assessment of his
risk needed to be assessed againgt the background of his multiple suicide attempts, and the
statements recorded in the poems he sent to the Tacy Street Clinic and the nature and
hisory of his illness. At the very least those factors should have derted Dr Marks to
explore A’sthinking but this did not occur. Further, she submitted his notes were entirely

dlent on the issue of suicidation.

The Tribund agrees with this submisson.

Ms McDondd further submitted the evidence was clear that there was no adequate record
of any risk assessment having been undertaken; and that notwithstanding Dr Marks

datements that he understood A to be a very high risk, he falled to ever adequately
explore A’ sthinking about desth/suicide and assess A’srisk.

Having conddered dl the evidence both ord and documentary and having carefully
observed Dr Marks when he answered the questions put to him, the Tribuna had no

hesitation in agreaing with this submisson and the characterisation of the evidence.

The Tribunal finds that Dr Marks neither undertook nor documented an adequate risk

assessment.

It finds both aspects of this particular proved to the requisite standard.
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Particular 1.3

379.

380.

381.

382.

383.

On or about 11 August 1999, or any time thereafter, Dr Marks failed to develop or
document an adequate treatment plan.

Counsd for the Director submitted that there was no evidence that Dr Marks discussed or
developed a comprehensive plan of treatment for A. She Stated that there was nothing in
the notes other than some bare references to what Dr Marks had prescribed or that A was

to be seen by the care manager that could ever be thought to resemble a “ treatment

plan” .

The Tribund agrees with this submisson.

The Tribund refers to the evidence of Dr Antdiff and Dr Wyness (above) as to what an
adequate trestment plan should have included. It accepts and agrees with their evidence
which it prefers.

The Tribund finds on a careful consderation of dl the evidence that Dr Marks neither
developed nor documented an adequate treatment plan either on or about 11 August 1999
or a any time theregfter.

It finds both aspects of this particular proved to the requisite standard.

Particular 2.1

384.

On or about 10 September 1999 or at any time thereafter Dr Marks failed to
undertake or document a thorough and systematic review of A’s mental status.

Mr Hodson submitted that Dr Marks notes for the 10 September 1999 conaultation
recorded that A wastired, low, scared, and degping to excess which he submitted were al
consgent with perssting depresson He added that the information from the case
manager indicated that A was not suicidd which was a view agreed by Dr Marks. He
submitted that this note complied with the kind of follow-up note which he said was
advocated by Dr Wyness.
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Ms McDondd submitted on behdf of the Director that & no stage did Dr Marks
document a thorough and systematic review of A’s mental state. She Stated that at best
there were a few sdected quotes from A. Shereferred to Dr Marks' evidence that A's
condition would have been obvious to any other clinician perusing the records; and that his
position seemed to be that A’s menta state could have been “ worked out” by looking a
the various entries in the notes and patching together an assessment of A based on the
scant notes that were recorded. She submitted that such a piecemed approach, as
advocated by Dr Marks, fell well short of what was accepted practice from a consultant
psychiatrist.

Ms McDonad submitted that by 10 September 1999 A was tired and scared, his
depresson was worsening with emerging psychomotor agitation; and he had lowered
mood and was degping excessively. A had acknowledged that he had only been taking a
reduced dose of imipramine (50mg) because of Sde effects. A, his mother and his care
manager had all expressed concern about A’s mentad State.

Ms McDonad submitted there was no record that Dr Marks carried out a mental state
examination at any time. Had one been done, she stated it would surely have been noted
and, in this regard, she was referring to the expert evidence of Dr Antdliff.

Ms McDonad submitted that Dr Marks note of the consultation on 10 September was
brief and that he should have carried out and recorded a thorough menta state assessment
and formulated A’ s current Situation in the light of his history.

She added that other than aline in the notes recording that akathesia and restlessness were
evident, there was no record of Dr Marks having carried out an assessment or review of

A’smentd sate at this consultation.

For example, there was no recording of A’s thought form or content, any abnorma
perceptions, mood state or affect; and nor was there a recorded assessment or formulation
of A’s presenting Stuation and clinical State &t that time as viewed in the context of his past
history (including his risk to himsdlf and others).
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Thefull range of symptoms A was presenting with was not explored o, if it was, it was not

recorded.

Ms McDonad submitted that while arguably Dr Marks notes recorded the main mood
issues, there appeared 1 have been no explanation of what A was scared about or any
indication of the presence or absence of psychatic symptoms. She submitted that in dl the
circumgtances, particularly in the light of worsening depression, there should have been.

Mr Hodson suggested to Dr Wyness it might refer to A being scared of the husband
breaking in. Dr Wyness explained it would be important to explore what the feding of fear
was about asit may not have referred to that but rather be an emerging symptom.

Dr Marks suggested that the reference to “ scared” meant scared of admission to hospital.
However, he made no record of that meaning a the time and when chdlenged in cross-
examination it could have meant or referred to any number of things, Dr Marks denied this

and did not agree it was gppropriate to have recorded its meaning.

The Tribund found Dr Marks answer opportunistic. The Tribund thought the more
probable meaning, in the circumstances at thet time, was that A was scared of MSE's ex-
husband. However, the fact that Dr Marks did not record any explanation for it, left the
issue open to speculation. While it may appear a smdl point, it amply illusrates the

prosecution’s submission.

The Tribund agreeswith Ms McDonald' s submisson regarding this particular and refersto
the evidence of Dr Antdliff and of Dr Wynessin this regard which it accepts and prefers.

The Tribund finds that Dr Marks neither undertook nor documented a thorough and

systematic review of A’s mental status.

It finds both aspects of this particular proved to the requisite standard.
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Particular 2.2

399.

400.

401.

402.

403.

404.

On or about 10 September 1999, or any time thereafter, Dr Marks failed to
adequately formulate or document a diagnosis.

Ms McDonald submitted that despite Dr Marks claim that he had made the diagnosis of
cycloid psychoss there was no record in the notes when or how he came to that
conclusion; and that there was no record of such adiagnosis or of a diagnosis of psychotic

depression.

She referred to the evidence of Drs Antcliff and Wyness who stated that having reached
the diagnoss, Dr Marks was required to make a note of it for the benefit of other
dinidans. She said his was particularly sgnificant as Dr Marks st @bout dtering A’s
medication based on histheory of A’sillness.

Ms McDonald referred to Dr Marks response that he was prevented from making any
such recording as aresult of Dr McGeorge's letter of 7 July 1999 and stated that given the
degree of concern that Dr Marks suggested he held for A, it was incumbent on him to
record a diagnoss and the raionde for his trestment in the interests of his patient’s

wdfare.

The Tribund has dready made findings regarding Dr Marks employment Stuation. The
Tribuna agrees with Ms McDondd's submisson and finds tha Dr Marks was not

prevented from making arecord of his diagnoss asaresult of his employment Stuation.

Ms McDonad submitted that the most significant aspect to Dr Marks failure to record a
diagnoss was that a no time in A’s records had he recorded the onset of psychotic
depression. She submitted that Dr Marks had been clear on this point stating both before
the Coroner’s inquest and this Tribunal that he was aware of the emergence of psychotic
features in a depressive phase yet he failed to make arecord of that a any stage.

She referred to Dr Antdliff’s evidence that it was of criticd importance that it was

appreciated that A had emerging psychotic symptoms.
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She a0 referred to the evidence of both Dr Antcliff and Dr Wyness that there was no
evidence to suggest that Dr Marks ever gppreciated the sgnificance of the emerging
psychosis despite the fact that he now says that A was suffering a psychotic depression.

The Tribuna agrees with this submission and characterisation of the evidence; and in this

regard, prefers and accepts the evidence of Drs Antcliff and Wyness.

The Tribund finds that on or about 10 September 1999, or any time theresfter, Dr Marks
faled to adequately formulate or document adiagnoss.

The Tribund finds both aspects of this particular proved to the requisite standard.

Particular 3

409.

410.

411.

On or about 17 September 1999, or at any time thereafter, Dr Marks failed to
undertake an adequate review and/or adjustment of A’s medication plan in the light
of his presentation.

Mr Hodson has submitted that by this stage A was being seen only a week after the
previous consultation; that the reduction in haloperidol, abeit smdl, was prescribed in the
context of Dr Marks inability to stop it; that this was because of, and not despite, there
being no improvement; and that Dr Marks was well acquainted with the naturd history of
cycloid psychoss and aware from his previous reading of A’sfile that starting the patient
on haloperidol in June 1993 had been closdly followed by double attempts at suicide.

Ms McDondd referred to the evidence of Drs Antcliff and Wyness in whose opinion it
was clear that by 17 September 1999 A’s depression was worsening and that A
presented at that consultation with no improvement in his mentd date.

It was a this consultation Dr Marks changed A’s medication regimen by reducing the
haloperidol to 50mg monthly and garting trestment with amitryptiline. She added that the
time between the increasing steps of amitryptiline was not specified.
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With regard to the titration of amitryptiline, the Tribund prefers the evidence of Mrs B and
finds that Dr Marks did not give any ingruction regarding the titration of the amitryptiline,
which he should have done.

Counsd for the Director submitted that A’s discontinuetion of carbamazepine earlier was
likely to be having a sgnificant effect on him. He was experiencing an emergence of
psychatic festures. Despite al this, she submitted Dr Marks failed to reverse his decison
to lower the haoperidol and faled to carry out or record a full mental state examination
specificdly exploring for psychatic sgns.

Ms McDonad gated thet if Dr Marks had detected psychotic symptoms this would have
derted him to the risk of reducing the haloperidol. Decreasing it was not gppropriate in the
light of A’s hitory and his condition at thistime. She stated that Dr Marks appeared to
have failed to take into account the fact that A had remained stable for six years while on
haloperidol. She referred to the note Dr Marks made at this consultation and the decisions
he made at that time which she said suggested that when dtering A’s medication he did not
fird review the medication higtory or adjust the treatment in light of A’s past history and
presentation at that time.

She dtated that Dr Marks had made no reference in the notes to the fact that A’s previous
non compliance with his carbamazepine may have had some impact on his mood. If he
believed A had a cycloid psychosis then carbamazepine would be an important component
of treatment. She added he should not have agreed to stopping it on 8 October 1999
without indtituting a replacement mood stabilising medication.

Ms McDondd dated that Dr Marks medication changes a this time were not
accompanied by any recorded rationde to explain the changes.

She referred to his report of 10 November 1999 (folowing A’s deeth), in which he
indicated that A was complaining bitterly of sde effects of the haloperidol and imipramine
and that he fdt that the haloperidol should be further reduced or stopped. Thiswasin line
with his bdief that haoperidol was causing depresson and the side effects complained of
by A. However, she stated that Dr Marks position about this issue was not consistent
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with A’s previous response to trestment over the previous decade and it strongly
suggested that Dr Marks ether ignored the earlier period of stability or failed to appreciate

its Sgnificance.

Counsd for the Director stated that despite A’s current medical regimen being questioned
by his partner during a telephone call on 6 October 1999, the contemporaneous notes did
not record a review of the medication plan at the consultation on 8 October 1999 except
to agree to stop the carbamazepine.

She referred to Dr Marks' report of 10 November 1999 which described him having
explained some of the actions of the various medications A was taking. For example, Dr
Marks explained haoperidol as being used “to prevent him going suddenly and
dangerously psychotic” .

Ms McDondd submitted there gppeared to be no recognition that the reduction of
haoperidol which had occurred since Dr Marks took over his case had led to a process of
gradua deterioration into psychossby A a atime interva congstent with the formulation
of haoperidol being used. She stated it was clear that Dr Marks failed to carry out any
adequate review of A’s past responses to medications, particularly anti-psychotics, at the
consultation on 17 September 1999 or later. She Stated that such areview was necessary
and, if it had not been done on 17 September 1999, then it should have been carried out at
the consultation of 8 October 1999. She submitted that Dr Marks' failure to do so was

unacceptable.

In this regard she referred to and relied on the evidence of Dr Wyness.

The Tribuna prefers and accepts the evidence of Dr Wynessin thisregard and agreeswith
the submissions made by Ms McDonald.

The Tribunad dso notes Dr Marks evidence (under cross-examination) thet dthough he
had recorded in his notes that he “ agreed” that the carbamazepine be discontinued, he
stated it was not an agreement at all but rather he acquiesced, it was a compromise and he
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was unhappy about it. However, he did not record any of this and was not able to provide

a credible explanation why he did not.

424, The Tribund finds that on or about 17 September 1999, or at any time theresfter, Dr
Marks failed to undertake an adequate review and/or adjustment of A’s medicetion in the
light of his presentation.

425. The Tribund finds this particular has been proved to the requisite standard.

Particular 4

On or about 8 October 1999 Dr Marks failed to adequately communicate with A,
and/or his partner Ms E, and/or his parents regarding the advantages and/or
disadvantages of admission to hospital.

426. Mr Hodson submitted that the adequacy of the notes was well illusirated by the opening
submission of counsd for the Director which he stated relied on them in demondrating a

“ clearly worsening depression and indicators of the onset of psychosis” .

427. He referred to the written brief of Dr Antcliff whom he stated was able to use Dr Marks
notes in order to express the view that admisson was indicated, but not autometicaly; and

submitted that the consultation complied in its content with Dr Antcliff’ s expectations.

428. However, tha was not how the Tribund undersood Dr Antcliff’'s evidence when

conddered inits entirety on thisissue.

429. Mr Hodson submitted that it was implicit in the wording of this particular that the Director
accepted that there was some communication on this topic. He Stated that the particular
did not alege failure to communicete at dl; and that she must prove what was said a the 8
October consaultation about admission to hospitd.

430. He referred to the written briefs of evidence of both Mr and Mrs B who said that the issue

of possible admisson was nether raised nor discussed nor even mentioned.
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Mr Hodson stated that Dr Marks was equaly certain that it was talked about; and that the
issue taken by the Director in the charge was the emphasis placed on it.

He stated that the only independent corroboration one way or the other came from the
datement of Ms Eto a meeting a week after A’s death. He stated her remark made no
sense a dl unless admission had in fact been discussed. He stated that M's E wanted to
make it clear that she was spesking for both hersdf and A when she had expressed her

opposition to admission.

The Tribuna does not congider this amounted to independent corroboration, as contended

by Mr Hodson.

Mr Hodson submitted that the Director had not discharged the onus required to satisfy the
Tribund on this particular; and had not proved wha was communicated; and that the
Tribuna was therefore unable to assess the evidence in terms of being satisfied that there

was any demongtrated failure of communication sufficient to support such a charge.

Mr Hodson added that, once again, the charge was not that the patient should have been
admitted but related to the discussion which the Director had not proved.

Counsd for the Director submitted that in the light of the evidence provided by Mr and
Mrs B it was clear that Dr Marks did not adequately communicate to A, Ms Eor A’s
parents the advantages and/or disadvantages of admission to hospitd. She Stated that their
evidence was supported by the fact that there was no note that this issue was discussed.

Dr Marks had told the Coroner that at this consultation he consdered that A’s
hospitalisation was “ definitely desirable”. Ms McDonad dtated it was apparent from
Mr and Mrs B’s evidence that Dr Marks did not clearly convey thisview to them. The
Tribund agrees.

She dated that Mr and Mrs B would have been very receptive to the idea of admission
and that while A may not have wanted to go to hospitd, it was clear that his parents were
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confident they could have convinced him to do so. They had done so previoudy. The
Tribuna agrees.

Ms McDonad submitted to the Tribund that having heard Dr Marks give his evidence it
would be well placed to assess the dlarity with which he was able to communicate and

added that his evidence about this matter was unsatisfactory.

She stated that Dr Marks' postion in relaion to hospitaisation has been inconsstent in thet
on the one hand before the Coroner he stated there was a “ high index” in rdation to the
need for admisson and that it was “ definitely desirable”. However, she dtated it was
ggnificant that in his evidence before the Tribuna Dr Marks accepted that his views with
regard to hospita were “ not pushed” when questioned by her.

Dr Marks also stated in his evidence before the Coroner that A’s parents were not averse
to the concept of hospita admission which needed to be contrasted with what Dr Marks
sad in his report of 10 November 1999 where he asserted that Mr and Mrs B were
opposed to admission. Under cross examination before the Tribund Dr Marks accepted

that thiswas“ not as accurate as it could be” .

On 13 February 2003 Dr Marks counsdl wrote to the Hedlth & Disability Commissioner.
The letter recorded (among other things) that at the consultation of 8 October 1999 the
concept of hospitaisation was discussed; that the “ family then opposed admission” and
that in the previous months A * had become compar atively estranged from his family” .
Dr Marks accepted before the Tribuna that the letter was written on his ingructions. He
further accepted that Mr and Mrs B were not opposed to admission (as he had asserted)
and nor had A been estranged from his parents.

Ms McDonald submitted that either Dr Marks' recollection was poor or he was prepared
to say whatever suited him a any particular time and that his evidence on this issue could

not be accepted.

Ms McDonad further submitted that at the very least if the Tribuna were to accept that

there was some discussion of hospitdisation it was inadequate.
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She submitted that Dr Marks could not rely on his assertion that Ms E was so opposed to
hospitdisation that this prevented adequate discusson with A’s parents. She referred to
the fact that Ms E had |eft the meeting hdfway through which created an ided opportunity
for Dr Marks to raise his views about hospitaisation with Mr and Mrs B. However,
despite having a more conducive environment in which to have that conversaion in the
absence of MsE, Dr Marks had accepted (in his evidence before the Coroner) that he ill

did not discussthose issues with A’s parents.

With regard to Ms McDonad's suggestion that the subject could have been re-opened
after M's Eleft the consultation, Mr Hodson submitted that this indicated not only the view
that the doctor should behave in a devious manner but also that the patient should have
been pressured when his support had departed. He stated that 222 hours had been spent

discussing, among other things, “ prognosis and management” .

The Tribund does not agree with Mr Hodson's interpretation of Ms McDondd's

suggestion that it could gveriseto aform of “ devious’ conduct in those circumstances.

Ms McDondd submitted it was arguable thet, as at the 8 October 1999 consultation, A
was not in a podtion to make raiond decisons in relation to his care and therefore his
attitude should not have been conddered an overriding factor in Dr Marks decison
whether to discuss the issue of hogpitalisation.

The Tribund agrees with Ms McDondd's submisson and finds that A’s parents were
heavily involved in his care from the outset; and that it was equaly clear that A relied on
them and that they were able to influence compliance both in generd terms and more
paticularly asit reated to the issue of hospitdisation. The Tribund further finds, in dl the

evidence before it, that this was known to Dr Marks.

The Tribund further agrees with Ms McDondd's submission that regardliess of whether A
sad at various stages he wanted M s E to take a part in his care, he had not excluded his
parents from that role. In this regard she referred to questions and statements made by Mr
Hodson during the hearing when he cited the evidence of A’s previous care manager (Ms
Clark) from the record of the Coroner’s inquest. Ms McDonald stated that it should be
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borne in mind that Ms Clark’s involvement with A ceased prior to the Sgnificant declinein
his condition and should be viewed in that context. She submitted thet in any event the
extracts from the evidence of a witness at the Coroner’s inquest have limited vaue where
that witness has not been called in relation to the present matter. She submitted that it was
for the Tribund to ascribe what weight it thought fit given those circumstances.

Ms McDondd submitted that Dr Marks had an obligation to discuss the issue of
hospitdisation in away which the family could understand.

Ms McDonald submitted and the Tribund finds that Mr and Mrs B were certainly not left
with the impression that Dr Marks considered A should be in hospita or that he was a high
suicide risk or that he might kill himsdlf if he kept taking the hal operidol.

Having carefully consdered dl of the ord and written evidence including al of the
documentation and having carefully observed the witnesses as they appeared a the
hearing, the Tribuna finds not only that Dr Marks failed to adequately communicate with
A, his partner and his parents regarding the advantages and/or disadvantages of admission
to hospitd but that he did not communicate with them at dl about admission to hospitdl.

In thisregard, the Tribuna accepts and prefers the evidence of Mr and Mrs B.

It was readily apparent to the Tribuna having observed the witnesses and considered dl
the evidence that Mr and Mrs B were deeply concerned about the deterioration in their
son’'s mentd illness and hence the presence of them both at that last consultation, which
consultation the Tribuna finds was brought about as a result of Mrs B's initiative and
concern. A was rdiant on his parents to a sgnificant extent and, in his last weeks, was
gpending more and more time a his parents home and in his mother’s company. Both she
and Mr B had been able to influence A’s compliance. Even at the consultations of 10 and
17 September 1999, A asked his mother, in the presence of Dr Marks, to give him his
medication to ensure that he complied.

There can be little doubt that Mr and Mrs B were deeply concerned for the welfare of
thelir son at dl times and, at thislast consultation, had Dr Marks raised the issue of hospita
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admission and had he put forward its advantages and had he made it clear to them that A
was a high suicide risk (as he made clear to both the Coroner and before this Tribund) it is
beyond question that Mr and Mrs B would have done dl that they could to persuade A to
enter hospital where he could have been appropriately observed and monitored.

The Tribund finds that Dr Marks was aware of the relationship between A and his parents.

The Tribund does not accept Dr Marks' evidence regarding this particular. 1t found his
evidence to be inconsigtent, opportunistic, and lacking in credibility.

The Tribund finds this particular proved to the requisite sandard.

Professional Misconduct or Conduct Unbecoming?

460.

461.

The Tribund, having found dl the particulars proved, then went on to consder whether the
charge, which was lad as professond misconduct, should be dtered to conduct
unbecoming.

Having carefully conddered the relevant lega principles applying to both professond
misconduct and conduct unbecoming, and applying those principles to the proved facts,
the Tribunal reached the view that the charge of professona misconduct was properly laid
and that the charge should not be atered to conduct unbecoming.

Concluson and orders

Professonal Misconduct

462.

463.

The Tribund finds that the charge laid againg Dr Marks in dl its particdars is established
and that Dr Marksis guilty of professiona misconduct.

The Tribund further finds that the conduct aleged in paragraphs 1 to 4 (including the sub-
particulars) ether separately or cumulatively amount to professiona misconduct.
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464. Counsd for the Director of Proceedings isto lodge submissions as to pendty no later than
14 working days after receipt of this decison.

465. Submissions as to penaty on behdf of Dr Marks are to be lodged no later than 14
working days theresfter.

Name Suppression

466. There will be permanent orders pursuant to section 106(2)(d) of the Medica Practitioners
Act 1995 prohibiting publication of the names, occupations and other identifying details of
the late AB, and his parents Mrs CB and Mr DB, and his former partner Ms E, and any
information that might leed to thelr identification.

DATED a Wellington this 20" day of April 2005

SandraMoran
Senior Deputy Chair
Medicd Praectitioners Disciplinary Tribund



